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This year makes the fiftieth anniversary of perhaps the most fateful controversy within North 

American Modern Orthodoxy over the nature of halakhic decision. The protagonists: Rabbi 

Emanuel Rackman (d. 2008) and Rabbi Joseph B. Soloveitchik (d. 1993). The climactic event: 

Soloveitchik’s speech at the 1975 convention of the Rabbinical Council of America (RCA). 

Their argument, which helped determine the course of modern Orthodoxy over the subsequent 

decades, may not seem relevant to liberal, non-Orthodox Jews. But, in fact, it has much to teach 

us – even us progressives - about how halakhah is read, interpreted, and applied.  

 

The Protagonists  

 

Rabbi Soloveitchik hardly needs an introduction, given his towering halakhic stature as “the Rav, 

par excellence, and unchallenged leader of modern Orthodoxy.”[1] Rabbi Rackman is perhaps 

less famous, and his reputation as the “modern-Orthodox gadfly par excellence”[2] may lead us 

to marginalize him. That, however, would be a mistake; Rackman was very much an 

establishment figure and organizational leader within the modern Orthodox community. 

“President of Bar Ilan University; Provost of Yeshiva University; Rabbi of the Fifth Avenue 

Synagogue; President of the Rabbinical Council of America; Associate Editor of Tradition; 

Vice-President of the Religious Zionists of America. This is hardly a resumé predictive of an 

Orthodox maverick.”[3] Yet precisely because he ultimately lost out to Soloveitchik in the 

struggle over the direction of modern Orthodox halakhah, Rackman is remembered as a 

maverick (“gadfly”) to this day within Orthodox circles. He lost primarily due to the rightward 

shift in American modern Orthodoxy during the last decades of the previous century; the 

conservative temper of the times was simply not hospitable to Rackman’s forward-looking, 

flexible approach to halakhic interpretation and decision (p’sak).[4] 

  

https://www.torahweb.org/torah/special/2019/ryds_rietsalumni.html


The Conflict 

 

Rackman was no “progressive” halakhic thinker; he certainly would have rejected that label. He 

preferred “teleological,” a term he introduced in his 1954 article “Can We Moderns Keep the 

Sabbath?” [5] He used it to distinguish his approach from those of rabbis to his halakhic right 

(the “fundamentalists,” Orthodox halakhists excessively bound to halakhic precedent) and his 

halakhic left (the “historical jurists,” primarily Conservative scholars who emphasize the 

phenomenon of change and development over that which is permanent and eternal in Jewish 

law). Against these, “The teleological jurist asks: what are the ends of the law which God or 

nature ordained and how can we be guided by these ideal ends in developing the Law?” While 

Rackman’s article did not call for radical changes in the standards of traditional Shabbat 

observance, its criticism of the “many orthodox teachers of Talmud” who apply “existing rules 

without reference to ideal ends or social facts” irritated many of his Orthodox colleagues.  

 

Matters reached a boiling point over Rackman’s proposed changes in the realm of halakhic 

family law, “the ‘sore-spot’ for the status of the Jewish woman - and her justifiable 

complaints.”[6] Perhaps the sorest of these sore spots is the agunah, the wife whose husband 

either cannot or will not issue her a get (a document of divorce) when divorce is appropriate. 

Since under traditional halakhah the wife is not empowered to issue a get, a woman in this 

circumstance remains “chained” (the literal meaning of agunah) to her husband and is prevented 

from rebuilding her life with another partner.[7] To solve this unhappy situation, Rackman called 

for applying a Talmudic remedy, the annulment of marriage,[8] to allow the wife her freedom in 

cases where a recalcitrant husband refuses the beit din’s decree for divorce. The annulment 

would be justified on grounds of kiddushei ta`ut, marriage contracted on a fraudulent or mistaken 

basis: if, at the time of marriage, the woman had known that her husband would one day violate 

his moral duty to obey the beit din’s decree, she would never have married him in the first place. 

The problem with this suggestion (aside from the fact that rabbinic courts for many centuries 

have refused to utilize the Talmudic power of marriage annulment) is the halakhic presumption 

(ḥazakah) that “a woman prefers any marriage to none”[9] – i.e., the woman would have 

accepted the man’s offer of marriage even had she known that he would one day behave 

immorally. To this, Rackman replies that “the presumption was never absolute. It was always 

rebuttable… it cannot be said to reflect modern conditions… In today's society… it can be said 

unequivocally that the overwhelming majority of women would prefer to be single and cope very 

well as such, rather than be bound in any way to” a husband who unjustly denies her a get.[10] 

Ainced the Rabbis’ ḥazakah no longer applies, it should not be allowed to stand in the way of 

justice for oppressed women. 

 

All this was too much for Rav Soloveitchik, who struck back in his 1975 speech. Without 

mentioning Rackman by name, he left no doubt as to the target of his “tirade.”[11] 

 

And I also was told that it was recommended that the method of  אפקעינהו רבנן לקידושין
 be reintroduced. If this recommendation is [the power of rabbis to annul marriage]  מיניה

accepted, and I hope it will not be accepted... then there will be no need for a get... We 

will be able to cross out this mishna, this halakhah; every rabbi will suspend the 

kiddushin [marital rite]. If such a privilege exists, why should this privilege be 

monopolized by the Rabbanus HaRoshis [chief rabbinate] of Eretz Yisrael? Why couldn't 

https://www.commentary.org/articles/emanuel-rackman-2/can-we-moderns-keep-the-sabbathneither-fundamentalism-nor-evasion-offers-an-answer/
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the Rabbinical Assembly do just as well as the Rabbanus HaRoshis, if the problem 

is אפקעינהו רבנן לקידושין מיניה?! Ribbono d'alma kula [My God!], what are you out, to 

destroy everything?! I will be relieved of two masekhtos [tractates]; I will not have to say 

shiurim [lectures] on Gittin and Kiddushin, and then Yevamot as well… 

 

I want to be frank and open. Do you expect to survive as Orthodox rabbis? Do you expect 

to carry on the m’sorah [Orthodox tradition] under such circumstances? 

 

Soloveitchik’s argument rests on two major pillars. The first is that the traditional Talmudic 

ḥazakot (presumptions), including the ḥazakah that “a woman prefers any marriage to none,” is 

(contra Rackman) most definitely absolute and not “rebuttable.” 

 

Let me add something, this is very important. Not only the halachos, but also the 

chazakos which chachmei Chazal [the Sages] have introduced are indestructible. We 

must not tamper, not only with the halachos, but even with the chazokos, for the 

chazokos which Chazal spoke of rest not upon transient psychological behavioral 

patterns, but upon permanent ontological principles rooted in the very depth of the human 

personality, in the metaphysical human personality, which is as changeless as the heavens 

above.  

Let us take for instance, let’s take an example, the chazaka, for instance, that’s what I 

was told about. The chazaka טב למיתב טן דו מלמיתב ארמלו has absolutely nothing to 

do with the social and political status of the woman in antiquity. The chazaka is based not 

upon sociological factors, but upon a verse in Bereishis,   הרבה ארבה עצבונך והרנך בעצב
 I will greatly multiply thy pain and thy“ – תלדי בנים ואל אישך תשוקתך והוא ימשל בך

travail; in pain thou shall bring forth children, and thy desire shall be to thy husband, and 

he shall rule over thee.” It is a metaphysical curse rooted in the feminine personality; she 

suffers incomparably more that the male while in solitude. Solitude to the male is not as 

terrible an experience, as horrifying an experience, as solitude to a woman. And this will 

never change, כימי השמים על הארץ [“as the days of the heavens upon the earth”; Deut. 

11:21] it will never change, because this is not a psychological fact; it is an existential 

fact. It is not due to the inferior status of the woman, but is due to the difference, the basic 

distinction, between the female personality and the male personality. 

 

The second pillar of Soloveitchik’s argument is the demand that Orthodoxy and Orthodox 

halakhic thought adhere strictly to the m’sorah, the officially recognized chain of interpretation. 

The theme runs throughout his speech, notably in the following excerpt: 

 

The truth is attained from within, in accord with the methodology given to Moses and 

passed on from generation to generation. The truth can be discovered only through 

joining the ranks of the chochmei ham’sorah. It is ridiculous to say, “I have discovered 

something of which the Rashba didn’t know, the Ketzos didn’t know, the Vilna Gaon had 

no knowledge. I have discovered an approach to the interpretation of Torah that is 

completely new.” One has to join the ranks of the chochmei ham’sorah – Chazal, 

Rishonim, g’dolei Acharonim.[12] One must not try to rationalize from without 

the chukei haTorah and must not judge the chukim umishpatim in terms of a secular 

system of values. Such an attempt - be it historicism, be it psychologism, be it 



utilitarianism - undermines the very foundations of Torah um’sora and leads eventually 

to the most tragic consequences of assimilationism and nihilism, no matter how good the 

intentions are of the person who suggests it. 

 

Two Theories of Halakhic Decision 

 

From the above, we can see that the controversy between Rackman and Soloveitchik is not 

simply about marriage annulment. It involves two fundamentally different and irreconcilable 

theoretical approaches to the making of halakhic decisions. 

 

Let’s begin with Soloveitchik. The two strands of his argument are tightly intertwined: the 

ḥazakot are permanent (“indestructible”) and non-rebuttable because the m’sorah is the 

exclusive index of halakhic truth. On the surface a halakhic text, like any text, is open to multiple 

readings and interpretations. In fact, however, the only acceptable interpretation of a halakhic 

text is that which has been handed down to us through the m’sorah. This holds even for 

Talmudic ḥazakot: although those presumptions about behavior were originally based on 

observation of human nature, they may not today be “rationalized from without.” That is to say 

that p’sak is to be evaluated and critiqued exclusively by criteria internal to the traditional 

halakhic conversation – the m’sorah – and not by the standards of any outside discourse of 

knowledge and values (ethics, history, etc.). The m’sorah serves as a formal, objective control 

mechanism, ensuring that the posek will reach halakhic rulings that are correct – hekhshered 

(certified) by those internal criteria - rather than rulings that the posek might prefer on the basis 

of outside considerations.[13] As Soloveitchik emphasizes in his speech, “Yahadus [Judaism] 

does not have to apologize, neither to the modern woman nor to the modern representatives of 

religious subjectivism. There is no need for apology. We should have pride in our m’sorah, in 

our heritage.” Rackman’s proposal to reinstate marriage annulment, although supported by 

halakhic argumentation, is objectively wrong because it is motivated by such religious 

subjectivism and falls outside the m’sorah. 

 

Rackman would strenuously deny that his “teleological” approach is external to the halakhic 

tradition. On the contrary: the “ends” of halakhah are part and parcel of that tradition. The 

problem comes when the posek – Rackman – determines that a long-standing halakhic rule or 

procedure must change because it stands in conflict with one of those “ends.” That is a judgment, 

and like all such judgments it is inescapably subjective in nature. Which, of course, invites a 

rebuttal: is subjectivity the proper way to go about the activity of p’sak? Is it right to “guide” 

legal decision toward the findings we prefer? Shouldn’t we rather allow the legal sources to 

speak for themselves? To this, Rackman replies: 

 

The subjective element cannot be the basis for decision, but honesty requires that its 

presence shall not be denied. If rabbis have no sympathy whatever with the demands of 

modern women for equal status in the Jewish law of marriage and divorce, they will find 

texts adequate to support their intransigence. If, however, they feel that the present 

situation is simply intolerable and an insult to God and God's law, they will be vociferous 

and militant in making use of the halakhic authorities and the texts available to propose 

revisions in the Halakhah. They are no less “Orthodox” than their colleagues, and indeed, 

they may even be more halakhically “authentic.”[15]  



 

The posek cannot completely escape subjectivity, says Rackman, because there is no completely 

objective approach to p’sak, at least with respect to this subject. The posek comes to the halakhic 

texts with a general theoretical outlook, an attitude or opinion as to how those sources are to 

yield their meaning. That preexisting orientation will largely determine the rabbi’s reading of the 

texts and the ultimate decision. Poskim are entitled to be “vociferous and militant in making use 

of the halakhic authorities” to reach conclusions demanded by that outlook, even if those 

conclusions depart from the historical m’sorah of halakhic interpretation. Poskim who do so are 

authentically Orthodox, despite the criticism levelled against them by defenders of the m’sorah.  

 

What It Means to Us 

 

Historians will no doubt examine the Rackman-Soloveitchik controversy in the context of the 

maḥloket between the “liberal” and “traditionalist” camps within modern Orthodoxy.[16] We 

don’t propose to offer a survey of that maḥloket, an internal Orthodox affair that isn’t part of our 

purpose here. That purpose is to inquire into the significance of the controversy for us, for Jews 

devoted to the idea and the cause of progressive halakhah. And while neither Rackman nor 

Soloveitchik was in any way a progressive halakhist, their argument proves the very point that 

lies at the core of our work. 

 

That argument is not a dispute of halakhah but of meta-halakhah, the discourse that deals with 

how the halakhah is to be read, understood, and decided. And it is our contention that meta-

halakhah necessarily precedes the act of halakhic interpretation. Every rabbi, let alone every 

posek, undertakes the determination of halakhah on the basis of some meta-halakhic theory. That 

theory may be detailed, sophisticated, well worked out (as in the case of both Rackman and 

Soloveitchik), or it may be vague and inchoate in the interpreter’s consciousness (if so, then 

“approach,” “tendencies,” or “habits of mind” might be more appropriate than “theory”). But 

some such theory/approach of how the halakhah is to be interpreted is indispensable; otherwise, 

the rabbi/posek would have no conception of what it is they are interpreting or how they are to go 

about that task. And crucially, the correctness of that theory/approach is not demanded by the 

sources and cannot be proven or demonstrated by resort to them.[17] The interpreter rather 

chooses that theory/approach – no in some arbitrary or frivolous manner but in accordance with 

whatever criteria seem appropriate and persuasive to them - and then proceeds to the activity of 

interpretation. That’s what Rackman did when he chose “teleology,” and that’s what 

Soloveitchik did when he chose “devotion to the m’sorah.” Each believed that his theory was the 

correct way to understand the halakhah, and neither was any more or less “Orthodox” than the 

other for that choice.[18] 

 

And that is what we do in our choice to interpret the halakhic tradition in accordance with our 

commitment to the liberal and progressive religious values to which we are committed and by 

which we live our lives. That choice does not make us any more or less “halakhic” than 

Rackman or Soloveitchik. 

 

Or, for that matter, any more or less Jewish. 

  



NOTES 

 

[1] Lawrence Kaplan, “From Cooperation to Conflict: Rabbi Professor Emanuel Rackman, Rav 

Joseph B. Soloveitchik, and the Evolution of American Modern Orthodoxy,” Modern Judaism 

30:1 (2010), p. 46. Note the titles: Rackman is a “rabbi,” but Soloveitchik? He’s a rav. 

 

[2] David Singer, “Emanuel Rackman: Gadfly of Modern Orthodoxy,” Modern Judaism 28:2 

(2008), p. 146. It should be noted that Singer’s portrayal of Rackman is positive and admiring. 

 

[3] Ibid., p. 134. 

 

[4] See the remarks of the eminent sociologist of American Jewry, Chales Liebman, quoted by 

Singer (note 2, above), pp. 138-139: “(Rackman) is certainly the favorite target of the Orthodox 

right wing… (because) he has suggested what many feel to be a radical reinterpretation of the 

halakhah.” See there as well for the negative judgments of Rackman’s approach by Rabbi Joseph 

Elias, Rabbi Chaim Keller, and the Jewish Observer, a publication of the (ḥareidi) Agudath 

Israel of America. 

 

[5] Emanuel Rackman, “Can We Moderns Keep the Sabbath?” Commentary (September, 1954), 

pp. 211-220. 

 

[6] Emanuel Rackman, Modern Halakhah for Our Time (Hoboken, NJ: Ktav, 1995), p. 68, where 

he describes his own stance on these issues as “militant and impatient.” 

 

[7] As Rackman notes (ibid., pp. 38, 121), the same situation holds for the widow who must 

obtain ḥalitzah from the brother of her childless husband before being allowed to remarry. 

 

[8] A power mentioned in the Talmud: B. Y’vamot 90b and 110a; B. K’tubot 3a; B. Gitin 33a and 

73a; B. Bava Batra 48b. 

 

 .B. K’tubot 75a and parallels ;מלמיתב ארמלו [9]

 

[10] Rackman (note 7, above), pp. 72 and 121. 

 

[11] The term is that of Singer (note 2, above), footnote #25, p. 147. 

 

[12] Chazal = The Sages, the Rabbis of the Talmud; Rishonim = the “early” (pre-1500) post-

Talmudic authorities; g’dolei Acharonim = the more outstanding “later” (post-1500) Talmudic 

authorities. 

 

[13] To be sure, Soloveitchik hedged his bets in that 1975 speech to the RCA. Not content with 

defending the presumption “a woman prefers any marriage to none” on formal grounds alone, he 

justified it on “psychological” and “existential” grounds (“it is a metaphysical curse rooted in the 

feminine personality”). This hardly strengthens his case; psychological and existential “facts” 

and theories are, after all, rebuttable indeed.  

 

https://www.rabbirackman.com/wp-content/uploads/2019/03/Modern-Halakhah-for-Our-Time.pdf


[14] “Subjective” in this sense does not mean “totally arbitrary” or “made up.” A subjective 

judgment can (and usually is) based upon objectively observable criteria. What makes a 

judgment “subjective” is that it is not required by the facts or the rules of the discipline. It is not 

like the conclusion of a syllogism or a mathematical equation. It must be argued, and arguments 

do not always persuade the intended audience. 

 

[15] Rackman (note 6, above), p. 13. 

 

[16] The scare quotes in this sentence are our admission that these terms are woefully 

inadequate. Few Orthodox Jews would call their approach to Judaism “liberal,” and all of them 

would claim to be “traditionalist.” Still, we use them because they are helpfully descriptive and, 

frankly, because we couldn’t think of better alternatives. For some North American examples of 

what we in our unauthorized way are calling “liberal” Orthodoxy (that is, who carry on in the 

spirit of Emanuel Rackman’s philosophy of halakhah) see: JOFA: Jewish Orthodox Feminist 

Alliance; Yeshivat Chovevei Torah; and Yeshivat Maharat. In Israel we are now witness to a 

wide array of what we might term “open” approaches to observance among the dati le’umi 

(Zionist Orthodox, non-ḥaredi) community; see Yair Ettinger, Frayed: The Disputes Unraveling 

Religious Zionists (New York: Toby Press, 2023). The Shalom Hartman Institute has established 

itself in Israel (and beyond) as the intellectual center for a forward-looking Orthodoxy.  
 

[17] Which is not to say that rabbis can’t find texts that support one theory/approach or another. 

It’s simply to say that the halakhic system does not demand in any formal or official way that 

one theory/approach is the exclusively correct one.   

 

[18] In a fascinating coda to their controversy, Rackman claimed that Soloveitchik conceded the 

point to him: “When I later met with him to argue about his disagreement he said, ‘Rackman, 

you may be right and I may be wrong. You view the Halacha historically and I like to view it 

meta-historically.’” See Emanuel Rackman, “Soloveitchik: On Differing with My Rebbe,” 

Sh’ma 15/289 (March 8, 1985), p. 65. 
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