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When Doctors Do Harm: Medical Malpractice in the Halakhah, Part 2
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Twelve-Minute Shiur #30

Resp. Tashbetz (R. Shimeon b. Tzemah Duran, 15"-century Spain-Algeria), 3:82
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We conclude from the foregoing analysis that the expert physician, who has received
permission/license from the beit din to practice and who errs (ta'ah) and causes injury
whether intentionally or accidentally is obligated under the law of damages to
compensate the patient for that injury in cases where other expert physicians recognize
his error.

If he did not err but rather provided the proper standard of care (literally, “he did what
was proper for him to do”), yet he injured the patient accidentally (shagag) through his
negligence (p 'shi ato), he is exempt from liability for the betterment of society (mipnei
tikun olam). His judgment is handed over to Heaven.

R. Eliezer Yehudah Waldenberq, Resp. Tzitz Eliezer, vol. 5, Ramat Rakel no. 23
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It stands to reason that if a physician errs and gives the wrong injection to a patient, or
switches the proper drug for a harmful one, causing death or injury, then he is liable for
damages according to all opinions. For it is only when the physician administers a drug
that he thinks will be therapeutic that we can consider him ahnus (“coerced”), either
because he has acted according to his best judgment or because all medical procedures
involve a degree of danger... Even though the patient was harmed, the physician acted
according to his medical knowledge and training. This is not the case when he mistakenly
administers the wrong injection, for even according to his own knowledge and training he
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has not engaged in the mitzvah of healing. Rather, in his haste he has exchanged the
lifesaving drug for one that causes the patient’s death.

In all such cases, we apply the rule that a human being is always liable for damages that
she or he causes [05w? Ty 07X; M. Bava Kama 2:6], for it is proper procedure for
doctors to carefully examine medications before administering them. Thus, according to
all opinions, the physician’s inadvertent act is considered intentional.



