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By Way of Introduction. The date at the top of this page says it all. Although the COVID-19
pandemic that began in 2020 has passed its peak — we hope — the world continues to feel its
medical and social shock waves. Among the most painful social consequences of the pandemic
was the loud, divisive, and not-too-productive debate over mandatory health measures enforced
by governments. Mandates, said the opponents, are unacceptable encroachments upon liberty and
personal freedom. And when physicians attempted to justify those measures as a prudent
response to medical emergency, their counsel was often shouted down or greeted with suspicion.

Those deep social divisions continue to plague our public discourse, and we don’t imagine that
anything we say here will heal them. But the fact is that the pandemic and its attendant public
clamor raised some serious issues of halakhah. Now, with the benefit of some distance from the
worst of the pandemic — again: we hope — we think it is a good time to revisit the question of
compulsory or mandatory medical treatment from the standpoint of Jewish law.
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Is medical treatment compulsory according to the Torah? Does halakhah teach that we may
never say “no” to the instruction of the physician, especially when that instruction represents the
consensus opinion of the medical profession? At first glance, we have good reason to imagine
that halakhah denies our freedom of choice when it comes to the practice of medicine (r fu ah),
which touches directly upon the preservation of human life. We find the classic statement of the
matter in Shulkan Arukh Yoreh De ah 336:1:

NI WA NP HHI2) N NINMY . NMINSID RAID MY NN 1IN

The Torah grants permission to physicians to practice medicine. [This “permission” is in
fact] a mitzvah, falling under the category of the protection of human life (pikua/ nefesh).

We know that pikuaj nefesh ranks near the summit of our religious obligations. Virtually every

other mitzvah gives way when its observance would endanger human life.! The Talmud (B. Yoma
85a-b), asking “how do we know that pikua/k nefesh takes precedence over/overrides (do/eh) the

observance of Shabbat?”, locates the proof in a midrash on Leviticus 18:5. The verse reads:
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You shall keep My statutes and laws, by the observance of which a person shall live; | am
Adonai.

! The great exceptions are the prohibitions of idolatry, incest/adultery, and murder. See B. Sanhedrin 74a and
parallels.



Upon which the midrash comments:
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“(B)y the observance of which a person shall live” — and not die.
Rashi ad loc.2 explains the logic of the midrash:
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“(B)y the observance of which a person shall live” — that is, with certainty, meaning that
one should not come to the point of potential death. Therefore, we set aside the Shabbat
prohibitions to save life when the danger to life is real but less than certain.

Let’s put this into context. Hillul shabbat, the violation of the Shabbat prohibitions against
m’lakhah (“work™), is punishable by death under Biblical law, yet the halakhah claims that the
Torah itself (by way of this midrash) requires that we commit this otherwise capital offense in
order to provide lifesaving treatment, even when the danger to life is less than certain. And —
critically for our purposes — the tradition leaves the determination whether such treatment is
needed (and whether existing ritual prohibitions should be set aside) to the physicians. Thus we
read in M. Yoma 8:5;3
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One who is ill is fed (on Yom Kippur) on the instruction of experts. If no experts are
preset, the patient is fed on his/her instruction until s/he says “Enough.”

The prescription of the baki, the recognized medical expert/licensed physician,* suffices to
override or set aside even the most stringent prohibitions in Jewish law when these would
endanger patients or impede their recovery.®

The rule is codified in Shulzan Arukh Ora/ Hayyim 328:10.
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2 8.v. d’sh’mu’el leit leh pirkha. Seven midrashic proofs are offered in the sugya to demonstrate that piluas nefesh
overrides the Shabbat prohibitions. The Talmud rejects six of them on the grounds that they do not demonstrate that
the Torah requires the setting aside of Shabbat even in cases of “doubtful” (real, but less than certain) danger to life.
Rashi here explains why Sh’muel’s proof from Leviticus 18:5 accomplishes that task.

3 On the following see Freehof Institute, The Mitzvah of Medicine,
https://www.freehofinstitute.org/uploads/1/2/0/6/120631295/the_mitzvah of medicine_1.pdf.

4 “Expert” is the designation of the physician licensed by the beit din to practice. See Tur Yore De*ah 336: 771 pnw
MPAIPNRY MY PYIN.

5 Violation of the requirement of fasting (“self-affliction”) on Yom Kippur normally brings on the penalty of karet,
understood by the Rabbis as “death at the hands of Heaven.”
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The Shabbat prohibitions are set aside in order to treat a patient suffering from a disease
that medical opinion regards as dangerous.

If one physician says that such treatment is necessary, while another physician says it is
unnecessary, the Shabbat prohibitions are set aside to administer the treatment.

One opinion holds that an expert is not required for this, since everyone possesses at least
a bit of expertise (in diagnosing disease), and we rule leniently [i.e., we set aside the
prohibitions] in all matters of uncertainty regarding life and death.

The first clause of this p sak (ruling) establishes that in most cases it is the physician’s diagnosis
that determines just when pikua/ nefesh is involved so that the laws of Shabbat give way to the
needs of medical treatment. The physicians are the experts; we follow their counsel. The second
clause addresses cases of divided opinion, where no general medical consensus can be
identified.® When this happens, the halakhah has us err (if that’s the right word) on the side of
life. In other words, when opinion is divided, the Rabbinic reading of Leviticus 18:5 tells us to
choose life. Finally, “one opinion”’ declares that we don’t need “experts” in such cases, given
that “everyone” can discern when a person needs to eat on Yom Kippur. No need to call the
doctor and wait; feed the patient now, because anybody can testify that this patient needs
medicine, and pikua/ nefesh tolerates no delay.

If the physician describes a remedy as “necessary,” may the patient refuse it? The 17"-century
Magen Avraham,? the leading early commentary to Shulzan Arukh Orak Hayyim, provides a
definitive answer.
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“If one physician says that such treatment is necessary” — if the patient does not want to
accept the treatment, s/he is compelled to take it.

If the patient says “I need this treatment,” and a physician says the patient does not need
it, we follow the patient’s wishes. If, however, the physician says that the treatment will
harm the patient, we follow the physician’s instruction.

When dealing with a dangerous disease (remember that the Shulzan Arukh speaks of “a disease
that medical opinion regards as dangerous”), the patient is compelled to follow the physician’s
instructions. The only exception is when the patient demands a particular drug or treatment that
the physician says is not necessary. In such a case, the patient is allowed to take the medicine or
accept the treatment. After all, it probably won’t hurt; it might help; and we always tend toward
leniency when it comes to pikua/ nefesh. However, the patient is not allowed to take the
medicine or undergo the treatment if medical opinion holds it to be dangerous.

6 On the various permutations that occur in cases of makloket between the doctors or between the doctors and the
patient, see Shulzan Arukh Ora/ Hayyim 618, as well as installment #29 of the Twelve Minute Shiur, “Pikuah
Nefesh on Yom Kippur: Loading the Dice.”

" The Tur, Orak Hayyim 328 identifies this as the Tosafist R. Yitzhak b. Shmuel of Dampierre.

8 Magen Avraham 328, no. 6.



https://www.freehofinstitute.org/uploads/1/2/0/6/120631295/20._pikuach_nefesh_and_yom_kippur.m4a
https://www.freehofinstitute.org/uploads/1/2/0/6/120631295/20._pikuach_nefesh_and_yom_kippur.m4a

This is a clear ruling for mandatory medical treatment. Its source, according to our editions of the
Magen Avraham in the Shulkan Arukh, is a ¢ 'shuvah (responsum) of Radbaz, R. David ibn
Zimra, 16™-century Egypt and Eretz Yisrael. Radbaz addresses the following s/ ‘elah:®
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Your question concerns a patient who, according to physicians’ diagnosis, requires
medical treatment that would violate the prohibitions of Shabbat. The patient, out of piety
(hasidut), does not want others to violate Shabbat on his account. Is this in fact piety?
Should we heed his wishes or not?

The word hasidut, which we’ve translated as “piety,” denotes a more stringent standard of
religious observance than that which is required of all. The 4asid is one who consciously
imposes that higher standard upon him- or herself. The question here is whether this patient, who
knows that the Shabbat prohibitions are waived in his case, may as an act of pious devotion
choose to observe those prohibitions even if that choice increases the danger to his life.

Radbaz wastes no time in arriving at his answer.
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This man is a pious fool,'° and God will punish him for taking his own life. The Torah
says (Leviticus 18:5): “one shall live by them” — the mitzvot — that is, one shall not die
through their performance (B. Yoma 85b).

He moves immediately to confront a possible objection: the law concerning martyrdom.
According to classic halakhah, there are some cases (called 712y b8y 290, “accept death rather
than transgress™) in which a Jew is required to die as a martyr, for the sake of his or her faith,
“for the sanctification of the Divine name (kiddush hashem). For example, there are some
transgressions - idolatry, adultery/incest, and murder — that one must never commit, even to save
one’s life.!* The case before us, the violation of the Shabbat prohibitions for the sake of saving
life, is not one of those cases. The question: may one choose martyrdom in a case such as this,
submitting to death voluntarily? While Rambam forbids “voluntary” martyrdom — “such a person
is culpable for their own death”*? — other authorities permit an individual to make such a fateful
choice as an example of pious conduct (midat zasidut). Radbaz himself is inclined to accept that
opinion. But, he emphasizes, “martyrdom” does not apply to the patient in question.
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° Resp. Radbaz 4:67 (no. 1139).

10 See M. Sotah 3:4. The Talmud (B. Sotah 21b) defines the nvyw on by way of example, namely one who refuses
to rescue a drowning woman because out of modesty he does not want to look upon a female. Rambam
(Commentary to Mishnah Sotah 3:4) turns this into a general concept: the “pious fool” is one who is overly
punctilious in their religious observance, in our own terms a “religious extremist.”

11 See note 1, above.

2 Hil. Y’sodei Hatorah 5:4.
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In our case, all authorities would agree that this individual would be culpable for his
death. It’s one thing to permit martyrdom when that act involves kiddush hashem... But
our case involves no kiddush hashem whatsoever... One who chooses martyrdom
safeguards the Torah, acting to prevent others from transgressing against its mitzvot. He
serves as an exemplary character, of whom mothers will say “see how precious that
mitzvah is to him; he sacrifices his life for it!” But our case involves no such safeguard,
for it is known to all that the Torah permits us to set aside Shabbat for a patient with a
serious illness®®...

We would note another difference. As traditionally understood, kiddush hashem, the
sanctification of God through one’s death, takes place in a situation of s ‘mad, religious
persecution: the oppressor either forces us to choose between our life and our religion or kills us
simply because of our religion. In our case, the “oppression” comes from nature, which is not
trying to force this Jew to violate a mitzvah. In such a situation the Torah has already instructed
us to save our lives by setting Shabbat aside, and for the patient to violate that instruction does
not exalt or honor God.
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The point is this: | see no kasidut in this action, only the destruction of life. Therefore,
this individual may be coerced into accepting the prescribed treatment. “One who
hesitates in its performance by asking halakhic questions is guilty of bloodshed.”** The
answer is clear and obvious.

The logic is as clear as it is inexorable: there is no acceptable religious reason (and certainly not
“piety”) for a patient to reject lifesaving medical treatment because it violates the Shabbat
prohibitions. One is therefore obligated to accept that treatment on the instruction of medical
experts. And since one has no right to say “no” to pikua/z nefesh, one is compelled or coerced
(kofin oto) to accept the treatment should one refuse it.

Radbaz’s responsum, as we’ve said, is the source for the ruling of Magen Avraham that “if the
patient does not want to accept the treatment, s/he is compelled to take it.” On the surface, this
sounds like a p ’sak that medical treatment, when prescribed by experts, is mandatory. That
conclusion, though, would be hasty. These poskim are talking about a patient refusing medical
care out of misplaced piety, so that the language of “coercion” serves to dissuade him or her
from such thinking: this act is tantamount to suicide, which the Torah does not condone. But are
there other grounds on which a patient is entitled to refuse a prescribed treatment or therapy?

13 That is, by insisting upon observing Shabbat at the cost of danger to his life, this individual does not inspire us to
uphold the Sabbath — that might be an instance of kiddush hashem — because everyone knows that in a situation like
this we are not to “uphold the Sabbath.”

14 A quotation from Ramban’s Torat Ha 'adam, which contains the earliest treatise on the halakhah of medical
practice.



This brings us to R. Yaakov Emden (Germany, d. 1776), who in his commentary to the Tur and
Shulzan Arukh introduces a new factor into the equation. With respect to the ruling of Magen
Avraham, he writes 1
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(A) It seems to me [that we may compel the patient to accept medical treatment] only if
the patient is refusing a treatment of proven [b 'dukah] effectiveness. (Any treatment
prescribed by an expert physician [rofe mumheh] is presumed to be of definitive [vada it]
effectiveness) ...

The new factor is the recognized efficacy (or lack thereof) of the prescribed treatment. Until now,
the sources have comprehended the medical situation as relatively straightforward. The physician
examines the patient, diagnoses a particular disease or condition, and prescribes the indicated
remedy or treatment. “Straightforward,” of course, does not mean “simple.” We rely upon the
counsel of experts because medical matters require a breadth and depth of specialized knowledge
that exceeds the layperson’s abilities. Still, the previously cited texts speak as though the
physicians themselves are always certain as to the proper course of action and as to the
effectiveness of the treatments they prescribe. R. Yaakov Emden reminds us that this is not so.
Since he describes some treatments as r fi’ah b 'dukah, “proven,” it follows that other treatments
are considered unproven, of uncertain efficancy.

The language 5y (5 N, “it seems to me”) indicates that this distinction between proven and
unproven treatments is Emden’s hiddush, an idea he derives from his own logical reasoning

(s ’vara). And truly, it does strike the contemporary reader as reasonable. While one can make a
persuasive halakhic argument that a patient must accept a treatment of proven medical
effectiveness, we would not think that she or he may be compelled to accept a therapy that is
untested, not thoroughly tested, or experimental in nature. Treatments falling into this latter
category, we might say, are not (yet) to be defined as “healing” (r fit‘ah), or at least not the sort
of healing that deserves the label pikuah nefesh and is therefore mandatory.

In practical terms, the question is how to distinguish between proven and unproven treatments.
More precisely, who makes that decision? On this point, Rabbi Emden’s reasoning loses its
clarity. Let’s look at the two following segments of his text.
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(B) However, if the patient refuses the treatment because he does not regard it as
“proven,” even if he bases this decision solely upon his own knowledge, let alone if

5 Mor U’k ’tzi‘ah, Orah Hayyim 328. The paragraph divisions (A), (B), and (C) in the translation are, of course, not
original with Emden. We’ve added them here to facilitate our analysis, below.



another physician supports him, we do not compel him to accept it. This is especially true
if the patient fears that the treatment prescribed by the first physician will be harmful to
him.
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(C) However, in a case of illness or a visible injury, where the physician possesses
definitive [vada’if] knowledge, can make a clear diagnosis, and is dealing with a proven
and tested treatment, the patient may certainly be compelled to accept that treatment
should he refuse to do so. This applies in every aspect of medical practice authorized by
the Torah.

In paragraph (C), the standard is established by medical opinion: it is the physician, acting upon
his or her training and presumably reflecting the consensus among medical practitioners,'® who
tells us that a particular treatment is “proven” (r fu’ah b’dukah) or “definitive, certain” (r fur 'ah
vada’if). Indeed, as we read in paragraph (A), the qualified physician is presumed to prescribe
treatments that have been tested and found effective.!” In paragraph (B), by contrast, it is the
patient who decides that the prescribed treatment is unproven, “even if he bases this decision
solely upon his own knowledge,” an opinion not supported by medical expertise.

This represents a serious internal contradiction (kashya) in R. Yaakov Emden’s argument, one
that can’t be easily resolved. We certainly won’t try to resolve it. But we would make the
following points.

e Although R. Yaakov Emden allows the patient the discretion to refuse treatments of
unproven effectiveness (paragraph B), he does not endorse a doctrine of patient
autonomy. He agrees that the patient must accept » fu 'ah b ’dukah, treatments of proven
effectiveness (paragraphs A and C). This conclusion incompatible with patient autonomy
as that principle is defined in contemporary medical ethics.®

e We should read this grant of discretion within its historical context. The state of medical
science (if we can call it that) in the mid-18" century was quite different than it is now.
There was a great deal that doctors, even “expert physicians,” didn’t know — for example,
the science of immunization and the germ theory of disease. Given the lack of certainty
over what constituted medical “fact” and how such fact could be established, let alone
tested, a patient might have had good reason to question the knowledge and wisdom of
medical professionals. This would be particularly true on matters of risk, where “the

6 Emden doesn’t mention consensus, but it’s difficult to imagine a legitimate basis for the physician’s certainty
other than his/her training and the experience of the profession as a whole.

17 The word mnnon in paragraph (A), which we’ve translated as “any treatment,” means more precisely “a
treatment prescribed without qualification.” That is, the expert physician prescribed a treatment without saying
explicitly that it is “proven.” Nonetheless, because he’s a nnnmn, the treatment is presumed to be b 'dukah. It’s
possible, of course, that the expert physician would prescribe a new and untested (“experimental”) treatment. If so,
s/he would make the patient aware of that fact.

18 On patient autonomy and the competing principle of beneficence, see our discussion “Must Doctors Always Tell
Their Patients the Truth?”
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patient fears that the treatment prescribed by the first physician will be harmful to him.”
Today, the practice of medicine is indisputably a science, a form of inquiry in which
“expert opinion” is built upon solid and trustworthy foundations. As a 1999 CCAR
responsum put it:°

(W)e rely upon “the overwhelming view” of scientists, not because scientists are
immune to error, but because today’s science is a discipline defined by a rigorous
methodology that leads to the recognition and correction of mistakes. The findings of
any researcher are tested and retested carefully; they are subject to close scrutiny and
peer review. Questions concerning the safety of any vaccine are vigorously
examined by the medical community, and these examinations can and do lead to
changes ... It is precisely because scientists acknowledge that they can be wrong and
precisely because the medical community trains such a watchful eye upon the issue
of vaccine safety that “the overwhelming viewpoint,” the consensus opinion among
practitioners, is worthy of our confidence.

The implication is obvious. If the halakhah has traditionally instructed us to follow the
counsel of medical experts in responding to disease, and if physicians today possess a
greater level of proven expertise than ever before (and certainly greater than the level of
the mid-18" century), the, Emden’s grant of discretion to the patient to reject that counsel
on the basis of medically unfounded fears (let alone social and political concerns) is
sharply reduced.

e Let’s return to the germ theory of disease, a scientific development of the late 19"
century of which Rabbi Yaakov Emden could not have been aware.?’ An individual may
have the right, as Emden believes, to refuse a treatment because he or she imagines it to
be harmful and because that refusal in any case will affect the health of that individual
alone. But does that right extend to the point that the individual’s refusal will harm
others? In cases of dangerous communicable disease, the public has a real and significant
interest — call it “pikuah nefesh” — in assuring the widest possible acceptance of measures
that in the opinion of medical experts will halt or impede the spread of that disease. These
measures include preventive medicine — vaccinations, masking, limitations on public
gathering — which are among the most effective ways to safeguard the public health.
Making those measures mandatory certainly limits an individual’s freedom to choose. It
also saves lives.

*kkkhkhkhhkhkikk

Conclusion: Autonomy vs. Community. Even within these limitations, Rabbi Yaakov Emden’s
opinion remains useful. Indeed, his hiddush, the distinction between “proven” and “unproven”
medicine, is a vital contribution to halakhic thought, and we believe it is the proper and

indispensable framework within which to argue the question of compulsory medical treatment.

19 “Compulsory Immunization,” Reform Responsa for the Twenty-First Century (2010), vol. 2, pp. 107-120,
https://www.ccarnet.org/ccar-responsa/rr21-no-5759-10.

2 For a summary see “A Theory of germs,” Science, Medicine, and Animals, National Center for Biotechnology
Information (2004), https://www.ncbi.nIm.nih.gov/books/NBK24649.
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As we’ve seen, halakhah requires that we follow medical instruction when it comes to r fit'ah
b’dukah. And according to rabbinic opinion from across the Jewish religious spectrum, this
requirement extends to preventive medicine, including vaccination. To be clear: Jewish law
supports vaccine mandates when these are based upon the consensus of medical opinion.?! On
the other hand, to the degree that a treatment is determined to be unproven or experimental, a
patient is entitled under halakhah to refuse it.

Who makes that determination? In almost every case, the decision rests with the consensus
opinion among medical experts. The standing of contemporary medicine as a science renders that
opinion reliable. True: doctors can be wrong, but the corrective procedures of scientific medicine
are the best insurance of correction and accuracy. Also true: doctors can disagree. Doubt, as R.
Yaakov Emden reminds us, is a real factor. Not every answer is obvious, and changing and
insufficient data will mean that medical consensus may not exist on particular issues. Such cases
require careful judgment and evaluation before we reach our decision. The point is that medical
consensus is the sole factor that determines whether any treatment is effective, necessary, or
compulsory. There is no justification for basing our medical decisions upon other sources of
information, such as Internet conspiracy theories, political ideology, or the views of individual
physicians who are either non-specialists or outliers. Rabbis bear a special responsibility to
instruct their communities about the Judaic requirement to follow the counsel of medical experts
on matters of serious health concern.??

Finally, a word about autonomy, the freedom of the individual to make decisions regarding her
or his life and health. As progressive halakhists, heirs to the tradition of Western liberalism that
has prevailed in our culture since the days of the Enlightenment, we are especially sensitive
toward claims of liberty and personal autonomy. The freedom of the individual is among our
highest values. Then again, so are pikua/ nefesh and the demand for justice. To ignore the
counsel of medical experts on serious questions of health is an act of self-endangerment, and a
Jew, who is both a child of God and a partner in the covenant between God and Israel, is not
entitled to damage or destroy the Divine image that dwells within him or her as it does within
every human being. Even less is a Jew entitled to ignore or oppose public health measures that
protect the lives of all of us. “Freedom” is an ideal to cherish; it is not a slogan we may use to
disguise behavior that is ill-considered, ignorant, dangerous, or unjust.

2L For a survey of opinions written before the COVID-19 pandemic, see “Compulsory Immunization,” The Freehof
Blog, April 29, 2019.

22 See “Coronavirus, the Halakhah, and the Counsel of Experts,” Freehof Institute, 2020, and “COVID-19
Immunization: Should It Be Mandatory? A Conversation,” Freehof Institute, 2020.
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