A Halakhic Moment
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It’s a pivotal moment for the Jewish community. After nearly two years of war following the
Hamas massacres of October 7, 2023, many Jews in the Diaspora are beginning to join the loud
chorus of Israeli voices and European governments demanding that Israel end the fighting or at
the very least reverse its announced plan to expand the war and occupy the entire Gaza strip.
(The joint North American Reform movement statement to that effect, which cites concerns for
the lives of the remaining Israeli hostages, Israeli soldiers, and other “horrors,” is here.) Reports
of mass starvation among the Gaza population have shaken all of us, including leaders of Jewish
institutions, even if it can be cogently argued that the blame for food shortages (as for the war
itself) rests ultimately with Hamas. It has become clear that the once overwhelming support of
the world Jewish community for the Israeli war effort can no longer be taken for granted.

Our goal in this blog post is not to join one side or the other of this debate. We are certainly no
more qualified (come to think of it, probably much /ess qualified) than many of you to assess the
military, humanitarian, and political considerations that determine the answers to our questions.
We come simply to point out that the controversy within the Jewish world over the course of the
war is in fact a halakhic one, an argument over the guidance that Jewish law would give Israel’s
government and, indeed, the rest of us. In short, the Jewish world is having a halakhic moment.

What do we mean?
Since the outbreak of the war, we have posted three essays (here, here, and here) and a podcast

(along with a source sheet) relating to the Jewish law of warfare. Each of them focuses upon the
halakhah’s distinction between milhemet mitzvah (a “commanded” or obligatory war) and
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milhemet har’shut (a “permitted” war or “war of state”’). We have argued that in the context of
today’s horribly destructive military technology, a “permitted” war can no longer be permitted;
the only war that is morally justifiable is a milhemet mitzvah.! And the only example of milhemet
mitzvah that remains relevant in the contemporary context is a war of national defense.> A war
fought for that purpose is morally — and, in our view, halakhicly — justifiable. Death and
suffering caused by that war to noncombatants is surely regrettable, but so long as they are not
intentional and so long as the military does its best to limit them, such casualties do not in and of
themselves render the war unjustifiable. It follows that when a war is fought for purposes other
than national defense — or, crucially, when what originated as a defensive war loses its defensive
rationale — the justification disappears. From that point on, casualties to the noncombatant
population are unacceptable; they cannot be defended on the grounds that they are the
unavoidable consequence of a justified defensive war.

The attitude of the halakhah concerning any military operation, in other words, depends upon
whether we define that operation as a milhemet mitzvah or milhemet har’shut. And that definition
requires from us an act of judgment, or better, a series of judgments: a military judgment (is the
stated goal of the war militarily attainable, or will continued fighting lead to further losses of life
while serving no important security purpose?); a moral judgment (is the “collateral” damage to
civilian life and property reasonably commensurate with the war’s attainable military goals?);
and a political judgment (is continued fighting worth the cost to the nation’s standing in the
world and support from its allies?). The halakhah itself does not make these judgments for us;
the texts that form the structure and content of Jewish legal discussion cannot answer these
military, moral, and political questions. We must make those judgments, based upon our best
understanding of the relevant facts. The halakhah cannot speak to this war or any other war in
the absence of such acts of judgment, which are inescapably our responsibility.

When this war began, we made such judgments, and they led us to the decision that Israel’s
action in Gaza was justified.’ We extended those judgments and arrived at similar decisions
regarding measures taken against Hezbollah in Lebanon and the Iranian regime’s push toward
building nuclear weapons. The judgments were military, moral, and political in nature; the
decisions about the justness of those measures, which flowed from those judgments, were
thoroughly halakhic. In the same way, our argument over the future course of Israel’s policy on
Gaza, informed by military, moral, and political judgments, is a halakhic argument, and our
decision as to whether to support or to oppose further combat or the occupation of the strip is a
halakhic decision.

Halakhic decisions are traditionally made by poskim, recognized rabbinic legal authorities. It
doesn’t have to be that way. We progressives, at any rate, favor opening the process of halakhic
argument and informed decision making to all Jews who approach the questions in a spirit of
intellectual curiosity and a willingness to listen and to learn. In this case, the halakhic argument
over the war in Gaza, that is precisely what’s happening.

The Jewish world, you might say, is having a halakhic moment.



NOTES

! See also CCAR Responsum 5762.8, “Preventive War,” at notes 21 and 22.

2 Rambam, in his Mishneh Torah, Hilkhot M’lakhim 7:1, lists three examples of milhemet
mitzvah: a war to conquer the seven Canaanite nations; the war to destroy Amalek; and a war “to
protect the Jews against enemies who attack them.”

3 “We” here does not include all Jews, of course. Since the beginning of this war there have been
groups proclaiming themselves the “Jewish voice” for something or other who have placed the
blame for October 7 — for everything, really — on Israel, Zionism, “settler colonialism,” etc. We
are obviously not talking about those Jews. We doubt, indeed, that it’s possible even to talk 7o
those Jews.
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