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When Halakhah and Ethics Collide, Part 2
The Freehof Institute of Progressive Halakhah

Twelve Minute Shiur #39

B. Bava Kama 38a
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A Baraita: The Roman government once sent two officials to the sages of Israel, asking: “Teach
us your Torah.” They studied the entire corpus three times. When they left, they said: “We have
studied the entire Torah in great detail. It is all true, except for this law that you have: ‘“When an
ox belonging to a Jew attacks an ox belonging to a non-Jew, the (Jewish) owner is exempt from
liability. When an ox belonging to a non-Jew attacks an ox belonging to a Jew, whether the
attacking ox was tam or mu ad, the (non-Jewish) owner must pay full damages.” Our objection is
that either way you understand this, there’s a problem! If the word ‘re’ehu’ is to be taken
literally, then if an ox belonging to a non-Jew gores an ox belonging to a Jew, the non-Jewish
owner should also be held free of liability! If the word ‘re ehu’ is not to be taken literally, then
even the Jewish owner of an ox that gores the ox of a non-Jew should be liable! But we won’t
report this matter to our government!”

Y. Bava Kama 4:3 (4b)
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The (Roman) government once sent two officials to learn Torah from Rabban Gamaliel. They
learned Bible, Mishnah, Talmud, salakhot, and agadot. When they completed their studies, they
said to him: “Your entire Torah is beautiful and worthy of praise, except for these two things that
you hold. First, there’s the rule that a Jewish woman is prohibited from serving as a midwife to a
Gentile woman, even though a Gentile woman is permitted to serve as a midwife to a Jewish
woman in the Jewish woman’s home or property (» shutah).”

Second, there’s the rule that stolen property belonging to a Jew is forbidden for use, but stolen
property belonging to a Gentile is permitted for use.”
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At that moment, Rabban Gamaliel decreed (gazar) that stolen property belonging to a Gentile is
forbidden because it is a profanation of the divine Name.

Third, there’s the rule that “When an ox belonging to a Jew attacks an ox belonging to a non-Jew,
the (Jewish) owner is exempt from liability,” etc. But we won’t report this matter to the
government!

Even so, the two officials had forgotten everything by the time they reached the Ladder of Tyre.
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They forgot everything they had learned; this was an act of Divine intervention.

B. Gitin 36 a-b
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A mishnah states elsewhere (M. Sh’vi’it 10:3-4): A prosbul prevents the remission of debts [in
the Sabbatical year]. This is one of the ordinances enacted (kitkin) by Hillel the Elder. For he saw
that people were unwilling to lend money to one another and disregarded the Torah’s instruction
(Deut. 15:9): “Beware lest you harbor the base thought (‘the seventh year, the year of remission,
is approaching,’ so that you are mean to your needy kinsfolk and give them nothing”). He
therefore decided to institute the prosbul.

The text of the prosbul is as follows: “I hand over to you, So-and-so, the judges in such-and-such
a place, [the debts that [ am owed by So-and-so], so that I may be able to recover any money
owing to me from So-and-so at any time I shall desire”. And the prosbul was to be signed by the
judges or witnesses.
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But is it possible that if according to the Torah the Sabbatical year releases debts Hillel can
ordain that it should not release?
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Abaye said: He was dealing with the Sabbatical year in our time (after the destruction of the First
Temple) according to the view of Rabbi, as it has been taught in a baraita: Rabbi says: [It is
written, Deut. 15:2] “This is the matter of the release; [every creditor] shall release...”. The text
indicates here two kinds of release, one the release of land (= the Jubilee) and the other the
release of money (debts). When the release of land is in practice the release of debts is also in
practice; when the release of land is not in practice the release of money is not to be in practice.
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The Rabbis, however, ordained that it should be in practice, in order to keep alive the memory of
the Sabbatical year, and when Hillel saw that people refrained from lending money to one
another, he decided to institute the prosbul.
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But is it possible that if according to the Torah the Sabbatical year does not release debts Hillel
can ordain that it should release?
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Abaye explained: It is a case of “sit still and do nothing.”

Rashi
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The borrower is instructed to take no action to fulfill the mitzvah of repaying his debt. In
this way he does not take a positive action to uproot (cancel; annul) a mitzvah. This sort
of thing is permitted, as in the case of shofar and lulav when the first day of Rosh
Hashanah or Sukkot occurs on Shabbat...
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Rava explained: The beit din has the power to expropriate property. For R. Isaac has said: How
do we know that the beit din has the power to expropriate? Because it says (Ezra 10:8) “And that
whosoever does not come within three days according to the decision of the princes and the
elders, all his property should be forfeited...”.



