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Does a fatal contradiction lie at the heart of the project called “progressive halakhah”? 

 

It’s an article of faith for those of us in the field that traditional Jewish law, properly read and 

interpreted, does not conflict with the liberal values that govern contemporary culture and 

society. But there are times when Jewish law, despite our best efforts at liberal interpretation, 

yields conclusions that are decidedly non-liberal. When that happens, when we find ourselves 

unable to reconcile between halakhah and our values, we have no recourse but to choose the one 

or the other. Thus the fatal contradiction: when conflict occurs you can accept the decision 

yielded by the halakhic process, or you can declare that our liberal standards of justice and equity 

take precedence over Jewish law. But you can’t have it both ways.  

 

We disagree. We think, rather, that you can have it both ways. That’s because we accept the 

advice of that great rabbi, Yogi Berra, z”l: “when you come to a fork in the road, take it.”  

 

For a case study of what we mean, consider the opinion authored in 2024 by Yardena 

Bodenheimer and Michael Vigoda of the Department of Jewish Law in the Israel Ministry of 

Justice. The department’s job is to advise the government and the courts on the points of contact 

between Israeli law and the Jewish legal tradition. Its advice, while often serving purely 

informational and background purposes, sometimes carries real legal bite. The Knesset’s 1980 

Foundations of Law statute1 provides that when an Israeli court confronts a lacuna in the law – 

i.e., a question for which there is no answer in legislation, judicial precedent, or by way of 

analogy - “it will decide that question according to the principles of freedom, justice, equity, and 

peace in Jewish law (mishpat ivri) and Jewish tradition (moreshet yisrael).”2 Thus, since Israeli 

judges are not all experts in mishpat ivri, the opinions of the Department of Jewish Law can exert 

real influence upon the outcome of a given case. 

 

The opinion addresses the following question.  

 

A pregnant woman is planning an at-home birth. She has previously undergone 

four Caesarean sections, three of them voluntary, the fourth an emergency 

procedure after an attempted at-home birth resulted in life-threatening 

complications to her and in the death of the infant. Medical opinion holds that the 

intended at-home delivery will seriously endanger her life and the life of the fetus; 

she will almost certainly require hospitalization and a fifth Caesarean section. Is it 

 
1 As amended in 2018.  
2 Prior to this legislation, Israeli courts had been instructed to rely upon English common law in cases where the 

settled law provided no answer.  

https://bookshop.org/p/books/when-you-come-to-a-fork-in-the-road-take-it-inspiration-and-wisdom-from-one-of-baseball-s-greatest-heroes-yogi-berra/16422509?ean=9780786887446&next=t
https://www.daat.ac.il/he-il/mishpat_ivri/havot-daat/refua-umishpat/kesari.htm
https://www.nevo.co.il/law_html/law00/74850.htm
https://fs.knesset.gov.il/20/law/20_lsr_499371.pdf


possible under the law to coerce her to enter the hospital and undergo surgery to 

save her life and the life of the fetus? 

 

Under normal circumstances, the Israeli medical system honors the principle of patient 

autonomy. In the words of the 1996 Patient’s Rights statute, paragraph 13(1), “no medical 

treatment may be given unless the patient has given informed consent to it.” But as the opinion 

notes, paragraph 15(2) of that statute makes an exception:  

 
בנסיבות שבהן נשקפת למטופל סכנה חמורה והוא מתנגד לטיפול רפואי, שיש לתיתו 

הרפואי אף בניגוד לרצון המטופל  בנסיבות הענין בהקדם, רשאי מטפל לתת את הטיפול  
  .אם ועדת האתיקה, לאחר ששמעה את המטופל, אישרה את מתן הטיפול

 
In situations where the patient confronts serious danger to life but refuses medical 

treatment that under the circumstances must be provided quickly, the caregiver is 

entitled to administer that treatment even against the will of the patient if the 

hospital’s ethics committee, after consulting the patient, approves the treatment. 

 
Thus, the question before the court: should this woman be compelled to accept the Caesarean 

section in accordance with the above paragraph? There are some precedents involving women 

who had refused Caesarean sections, but they are not on point: those women had been previously 

diagnosed as “suffering from psychiatric disturbance,” and in such cases ethics committees have 

approved medical treatment over the patient’s objections. The woman in our case has not been so 

diagnosed.3 This means that there is a lacuna in existing Israeli law, and Bodenheimer and 

Vigoda, in keeping with the Foundations of Law act, turn to the Jewish legal sources to fill it.4  

 

The message they derive from those sources is unequivocal. Jewish law holds that persons are 

forbidden to inflict physical harm upon themselves (Rambam, Hilkhot Ḥovel Umazik 5:1) and 

that one has a positive duty to rescue the life of another, if possible, when the other faces mortal 

danger (Rambam, Sefer Hamitzvot, neg. comm. 297). On this basis, “most poskim rule that there 

is no need to obtain a patient’s informed consent prior to administering life-saving treatment,”5 

and one states flatly:  חייו, ועל בית הדין לאכוף עליו שמירת  משתמע מזה שאין אדם רשאי לסכן את
 We learn from this that one is not entitled to endanger one’s life and that the beit din must“ ,חייו"

coerce him to safeguard it.”6 The opinion cites rulings by leading aḥaronim to the effect that life-

saving treatment may be administered even against the patient’s explicit refusal to accept it. To 

all this, the authors add the argument that saving the life of the fetus is also an important halakhic 

onsideration.7 They conclude with a mention of Rambam’s famous p’sak in Hilkhot Gerushin 

2:20 that, at times, a person’s free consent may be obtained by way of coercion.8  

 
3 But see note 10, below. 
4 The opinion also cites the words of the late Supreme Court justice Menachem Elon in the 1993 case Yael Shefer, 

minor, v. State of Israel to the effect that the provisions of the Basic Law: Human Dignity and Freedom, which 

arguably speaks to the present case, are to be interpreted “according to the values of a democratic Jewish state… as 

clarified through the study of the fundamental values of Israeli and Jewish tradition.” 
5 The opinion cites Avraham Steinberg, Encyclopaedia Hilkhatit-R’fu’it, vol. 2, 674-678. 
6 R. Sh’lomo Goren, Torat Har’fu’ah (Jerusalem, 2001), 21. 
7 Although the fetus is not a nefesh, saving its life is grounds for setting aside the prohibitions of Shabbat and Yom 

Kippur.  
8 Since were it not for the yetzer hara, the individual would realize that they really want to do the right thing. 

Therefore, "כופין אותו עד שיאמר "רוצה אני.   

https://www.nevo.co.il/law_html/law00/71833.htm


This interpretation of Jewish law is coherent and relentlessly logical. If pikuach nefesh is the 

highest demand that the Torah places upon us,9 then none of us may refuse to protect our own 

lives as well as the lives of others. The obvious conclusion is that Jewish law would empower the 

state to compel this woman into the hospital to accept a Caesarean section.10 

 

Are we progressive halakhists feeling conflicted about this? If not, we should be. 

 

On the one hand, we don’t regard the doctrines of patient autonomy and informed consent as the 

last word in medical ethics. We have written that when the situation demands it – for example, 

when public health is at stake - the community may require individuals to accept medical 

treatment against their stated desires.11 That’s because we are halakhists as well as progressives, 

and we do not believe that an ethics grounded in patient autonomy is necessarily superior to one 

that proclaims pikuach nefesh as its guiding principle.12 On the other hand, we are progressives 

as well as halakhists, and there is something profoundly disturbing to us in the suggestion that 

the state coerce an individual to undergo a surgical procedure to which she does not consent. 

And while Bodenheimer and Vigoda do not explicitly mention physical coercion, one wonders 

how else the court could enforce the decision they recommend. Shall police officers invade the 

woman’s home to arrest her? Shall they forcibly strap her to a gurney? Anesthetize her against 

her will? The word “violence” is the appropriate descriptor for these actions. You may think that, 

when push comes to shove, such state-inflicted violence is justified if it’s the only way to save 

the lives of this woman and her fetus. And as a progressive halakhist, you are entitled to 

prioritize pikuach nefesh over an individual’s autonomous will. But that choice, certainly in this 

instance, ought to trouble you. If the decision were to rest in your hands, it ought to cause you 

sleepless nights. 

 

So let’s return to the article of faith that there is no irreconcilable conflict between Jewish law 

and our liberal values. In a case like this, you have to choose between patient autonomy and 

pikuach nefesh; you can’t have both. Translation: you can have modern liberal values, or you can 

have Jewish law, but you can’t have both. Isn’t this a textbook case of fatal contradiction? And 

doesn’t that contradiction spell the end of the project of progressive halakhah? 

 

In fact, though, we face no such dilemma. We do choose both. We can have it both ways, 

because our situation is not one of contradictory logical propositions but of conflicting loyalties. 

We define “loyalty,” along with Josiah Royce, as “the willing and practical and thoroughgoing 

devotion of a person to a cause.”13 One can be devoted to multiple causes, and we are devoted to 

 
9 The “highest”? That depends upon the context. In cases of yehareg v’al ya`avor, where martyrdom is compulsory, 

pikuach nefesh is deferred; one must accept death rather than violate a mitzvah (B. Sanhedrin 74a-b; Rambam, Hil. 

Y’sodei Hatorah 5:1). Generally, though, pikuach nefesh stands at the apex of Jewish ethical values, overriding our 

obligation to observe other mitzvot.   
10 The authors also advance the argument that this woman’s behavior is so irrational that it counts as evidence of 

mental disturbance, even in the absence of a formal psychiatric diagnosis to that effect. If so, then she is incapable of 

giving informed consent, which involves the capacity for rational decision. 
11 See our “Is Medical Treatment Compulsory?” at 

https://www.freehofinstitute.org/uploads/1/2/0/6/120631295/is_medical_treatment_compulsory.pdf.  
12 For an argument to this end, see CCAR responsum no. 5766.3, “Hunger Strike: On the Forced Feeding of 

Prisoners,” Reform Responsa for the Twenty-First Century (New York: CCAR, 2010), especially at 385-386. 
13 John J. McDermott, ed., The Basic Writings of Josiah Royce, vol. II: Logic, Loyalty, and Community (New York: 

Fordham University Press, 2005), 861. 

https://www.freehofinstitute.org/uploads/1/2/0/6/120631295/is_medical_treatment_compulsory.pdf
https://www.ccarnet.org/ccar-responsa/nyp-no-5766-3/


the causes of both “progress” and halakhah. This brings us to the question posed by the 

contemporary Jewish philosopher Avi Sagi: “Is loyalty to halakhah exclusive, thereby obliging 

the individual to ignore other duties? Or is it not exclusive, so that an individual loyal to 

halakhah can and even must persist in their other loyalties?”14 Sagi argues for the latter: loyalty 

to halakhah (like loyalty in general) is not exclusive. The conflict between loyalties is therefore 

legitimate and must be resolved through the application of sekhel, reason, interpretation, and 

common sense. When we don’t succeed in achieving such a resolution, we acknowledge that fact 

and make the best decision we can. But that does not mean that we abandon either loyalty. 

 

In the conflict before us, our conflicting loyalties present us with two correct answers. The right 

Jewish (i.e., halakhic) answer is that this woman ought to undergo the Caesarean section. There 

is no halakhic (or, for that matter, moral) justification for her refusal to do so against medical 

consensus; there is no halakhic or moral justification for her refusal to meet the demand of 

pikuach nefesh. The right political answer is that in the absence of compelling public interest a 

liberal state ought not intervene in the medical decisions of its citizens and certainly not when 

these decisions do not affect other persons. We would not wish to live in a state that tramples so 

blatantly upon individual liberty. Governments that arrogate such power to themselves are – and 

we have learned this from much sad experience - bad for democracy, bad for human rights, bad 

for Judaism, and bad for the Jews. These answers, the halakhic and the political, indeed conflict, 

but both speak to us. Since each answer is the conclusion demanded by one of our two loyalties, 

progressive halakhists may legitimately advocate both.  

 

How can we “advocate both”? The Israeli court can’t do both; it must adopt either the correct 

Jewish answer or the liberal political answer. A progressive posek, too, would have to decide 

which of these two responses is the better, more persuasive application of our interpretation of 

Jewish law. What we mean is that both answers are legitimate because either one is arguably 

correct from the perspective of progressive halakhah. Accordingly, progressive halakhah can 

and must choose both; it can recognize the rightness of either answer, on this question as on 

others, without falling into a fatal contradiction.  

 

Or, if you prefer: progressive halakhah believes in taking the fork in the road. 

 
14 Avi Sagi, Ne’emanut hilkhatit: bein p’tiḥut lis’girut (Ramat-Gan, Bar-Ilan University Press, 2012), 7. 


