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In his opinion in Dobbs v. Jackson Women’s Health Organization, U.S. Supreme Court Justice
Samuel Alito writes the following: “We hold that Roe and Casey must be overruled. The
Constitution makes no reference to abortion, and no such right is implicitly protected by any
constitutional provision.” As students of halakhah, we have some experience in the interpretation
of legal texts. And that experience teaches us that Alito’s statement demonstrates either shocking
ignorance or stunning arrogance.

We don’t think he’s ignorant. So we’ll go with arrogance.

Why? Because it’s one thing to state the obvious, namely that the U.S. Constitution never
explicitly mentions abortion. But in order to declare that the document contains no implicit right
to abortion, you have to interpret its text to that end. To do that means you have to rely on a
theory, a particular approach or method that defines the correct way to interpret the Constitution
and to derive meaning as it were from between its lines. Since there are several available theories
of constitutional interpretation, each of which could lead to different conclusions, you must
choose the one you think is “correct.” And since there is no objective or universally agreed-upon
way to decide among the competing theories, your choice, along with the decision that flows
from it, is inevitably controversial.

That’s why Alito’s claim that there’s no implicit constitutional right to abortion is a display of
arrogance. It’s arrogant for an interpreter of the law to deny that he is interpreting, the reality that
his decision — in fact, any judicial decision - is based upon a choice among various interpretive
theories. As a judge, of course, he’s obligated to reach a decision, and he can’t do his job without
choosing a theory. What he’s not entitled to do is to act as though his decision is the correct one,
that “the law” demands this decision and no other, that no thoughtful or knowledgeable student
of the law might legitimately discover an implied right to abortion in the Constitution.

Alito is by no means unique in this. Legal decisors — rabbis as well as judges — have a habit of
speaking as though their conclusions express undeniable legal fact when, in truth, they reflect
one side of a controversy that could have been resolved differently. This has been called “the
monologic voice” of the law. The judge’s opinion presents itself as a “compelled performance,”
speaking as though its decision was forced by the logic of the law and the duties of the judicial
office, “which together eliminate all thought of an unfettered hand.”* The opinion, that is to say,
is not a choice among plausible alternatives. Rather, says the judge, “I am compelled by the law
to rule as | have.” So maybe Justice Alito gets a pass, because he is simply following standard
judicial minhag.


https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf

The problem is that we all know that he is not compelled to reach this particular decision.
There’s always more than one theory of interpretation, more than one potentially “correct” way
to distinguish the “correct” reading of the law. In this case, Alito claims that the Constitution
does not implicitly guarantee a right to abortion because “because such a right has no basis in the
Constitution’s text or in our Nation’s history.” Since we’re not constitutional law experts, we’re
not going to argue with him. But we can note that the precedents that his decision overturns? do
locate an implied right to abortion in either the right to privacy or the guarantee of individual
“liberty” in the Fourteenth Amendment to the Constitution. Alito doesn’t agree with those
readings, of course, but the authors of those precedents, along with the scholars upon whom they
relied® would presumably disagree with him.

The difference between them lies in competing theories of constitutional interpretation. Alito’s
theory privileges the explicit language of the Constitution and “our Nation’s history.” The other
side thinks the Constitution should be read as a living document whose meaning changes over
time because it is shaped by experience. Which theory of interpretation is correct? Again, we
certainly can’t decide. But given that good constitutional scholars debate the issue, with some
supporting one theory and some supporting the other, it’s a safe bet that neither theory is
“correct” in any objective fashion. And that’s the thing about Alito — he never bothers to prove
that his favored theory of constitutional interpretation is the one that leads to the correct reading
of the law. He simply presumes it. Okay, but that doesn’t mean that all those scholars who favor
other theories of interpretation are wrong, that they are ignorant of the law or guilty of sloppy
reasoning. And it sure as hell doesn’t mean that he is necessarily smarter and wiser than they.

We’re familiar with all of this from our study of Jewish law. The texts of halakhah are famously
(notoriously?) open to different readings, and those readings accordingly lead to different
conclusions and rulings (p ’sakim).* As progressive halakhists, we openly seek to explore and
achieve understandings of the halakhah that accord with the values that shape our liberal
religious and moral outlook. In this we follow the example of our teacher, Rabbi Solomon B.
Freehof, who describes the tendenz of Reform responsa as “liberally affirmative.”® We would
describe that tendency as an interpretive theory, one that intentionally searches for the best —
meaning the most liberal and progressive — way to read the halakhic sources. We’re not the only
ones who “tendenz” in this direction. Such eminent Orthodox poskim as R. Benzion Meir Hai
Ouziel® and R. Hayyim David Halevy’ have spoken of the capacity of the halakhah to yield
creative and positive responses to the needs of the hour and of the propriety of reading the
sources in an intentional way to locate those answers. Of course, not everybody reads (or wishes
to read) the halakhah in this manner. Orthodox rabbis who prefer a more restrictive approach —
and who are just as aware as we are that the sources are open to differing interpretations — will
claim that the “correct” interpretation is the one that follows the m ’sorah, or established practice:
“Once a halakhic practice was agreed upon, it could no longer be modified by reliance upon
opinions that had previously been rejected.”® And who establishes the m ’sorah? Why the
recognized Orthodox poskim, the tiny handful of g 'doley hador who are endowed with a special
perceptive ability to discern the right interpretations from the wrong ones.® Let’s be clear: all of
these approaches, ours as well as theirs, are theories of halakhic interpretation. There exists no



metatheory that can determine to the satisfaction of all just which interpretive theory is the
correct one. You have to choose between them.

We make that choice, presumably, on the basis of our general religious, social, and cultural
outlook. As progressives, we read the halakhah in a way that coheres with our liberal/progressive
values because we believe that those values constitute the best available definition of the Torah’s
call to righteousness. Orthodox halakhists work from a different set of values and, for that
reason, will arrive at other readings of the sources and steer clear of ours. To be sure, they will
often deny that “values” play a role in halakhic interpretation, a process they will describe as an
exercise in scholarly objectivity.l® We don’t buy it. You can’t decide upon an approach to
halakhic interpretation without reference to values, hashkafah, or weltanschauung, your sense of
what Torah and Judaism are and what they ask of us. Just like you can’t choose an theory for
interpreting the Constitution in the absence of a notion of social value, of what freedom and
liberty are all about, and about the role of the courts in protecting the rights of those who need
that protection the most.

To pretend otherwise? Well, that’s just plain arrogant.
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