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How does halakhah define the status of the human organism in its prenatal stages, either as the
fetus or as the embryo,* a fertilized egg living outside the womb? This question lies at the heart
of a number of controversial issues. The first is abortion, the termination of pregnancy. The
answer to the question “when is abortion permitted according to Jewish law?” will depend upon
how the legal and moral status of the fetus, at a particular stage of its development, is measured
against that of its mother. The use of human embryos in stem cell research generated much
controversy in the early 21% century. Does Jewish law permit this sort of research, which can
involve the killing of human embryos?? Finally, there is in vitro fertilization (IVF), a procedure
requiring the creation of excess (“spare”) embryos that will not be implanted in a womb and
which therefore will ultimately be discarded. A ruling by the Supreme Court of Alabama in 2024
(available here) has declared a frozen human embryo to be a “child,” thereby jeopardizing the
availability of IVF in that state (along with others whose courts follow suit), and understandably
so: if the fertilized human egg enjoys the status of a child, its destruction even for benign
purposes could be defined as homicide. Is this standard coherent with Jewish law?

We have resources concerning abortion for download at our website. This essay is intended as a
brief text study to introduce the elements of the halakhah concerning the status of prenatal
human life, the fetus and the embryo. We present the texts that figure prominently in the halakhic
discussion, along with English translation and analysis. Our conclusion will summarize the
points that we think are relevant in all these contemporary controversies.

Exodus 21:22-23

TOY? IWND VIY? Wiy WO DY ND) 70122 INE) 117 YN 35)) DIVIN 18972)
: ¥9) MNP W) NHNI) MY YIDNON) : D7992 102) NYNT 52 1oy
When men fight, and one of them pushes a pregnant woman so that a
miscarriage results, but no harm (ason) ensues, the one responsible shall be
fined an amount to be exacted by the woman’s husband. But if harm (ason)
occurs, the penalty shall be life for life (nefesh tahat nafesh).

1 Although “embryo” is often used to denote all prenatal life, we use it here specifically to refer to the fertilized egg
outside the womb, to distinguish it from the fetus, which exists in utero.

2 This is because human embryos were at the time the best source of pluripotent stem cells, those which can be
developed into many differenttypes of cellsand tissues in the body. The extraction of embryonic stem cells leads to
the death of the embryo. Hence the controversy, which appears to have subsided due to the development of induced
pluripotent stem cells (iPSCs) that can be derived from adult stem cells, bypassing the need to extract embryonic
stem cells. See here for the basic science.


https://publicportal-api.alappeals.gov/courts/68f021c4-6a44-4735-9a76-5360b2e8af13/cms/case/343D203A-B13D-463A-8176-C46E3AE4F695/docketentrydocuments/E3D95592-3CBE-4384-AFA6-063D4595AA1D
http://www.freehofinstitute.org/uploads/1/2/0/6/120631295/on_abortion.pdf
https://jewishchronicle.timesofisrael.com/on-abortion-judaism-advocates-a-middle-ground/?fbclid=IwAR2PrhvP5lvd6Cc5-FbkGXLEGUQ107wTlBv8GkBoFLPMj9eSSI3bpNY4Ewo
https://livingjewishly.org/episode-98-judaism-and-the-ethics-of-abortion/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3584308/
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But no harm —i.e., to the woman.?

(The one responsible) shall be fined —to pay the valuation of the fetus to the
woman’s husband.

But if harm occurs —to the woman.

The penalty shall be life for life —the Rabbis dispute the matter. Some say
that this refers to actual capital punishment, while others understandit to
mean a monetary indemnity, for the one who intends to kill X but kills Y
instead is exempt from execution but owes restitution to the family of Y.#

We learn from these verses that feticide — the Killing of a fetus — is not considered homicide. The
penalty for the killing of a fetus is a financial indemnity and not capital punishment, a relevant
consideration only in the event that the woman is killed.

To be sure, other interpretations exist. Such ancient sources as the Septuagint, Philo, and the
Didache apply the word yyox (“harm”) to the fetus, so that the penalty for causing a miscarriage
is “life for life.”® But as we see from Rashi’s comment, the Rabbinic tradition understands the
“harm” to refer to the death of the woman. Thus, a basic distinctionin legal status exists between
a fetus and its mother: while the killing of the mother is classified as murder, the killing of the
fetus is not. This distinction is critically important for determining the halakhah of abortion, as
We now see.

M. Ohalot 7:6
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When a woman experiences a dangerous childbirth, the fetus may be
dissected and extracted limb by limb from her womb, because her life
takes precedence over its life.

Once the major part of [the fetus; other versions: “its head”] has emerged, it
may not be harmed, because one nefesh is not sacrificed on behalf of
another nefesh.

3 His source is the M khilta to Exodus 21:22.

4 See B. Sanhedrim 74a.

5 This requires a different translation for the phrase 19> ws» in verse 22, which literally means “so that the fetus
emerges.” Rather than “miscarriage,” it would mean “cause a premature birth.”



This text assumes the difference in status established in the Biblical passage. In a difficult birth,
when either the mother or the fetus can survive, abortion is required to save the mother at the
expense of the fetus. Her life “takes precedence™® so long as the fetus has not “emerged into the
atmosphere.”” Upon emergence, however, her advantage disappears, for “one nefesh is not
sacrificed on behalf of another nefesh.” The word nefesh here does not mean “soul” in any
spiritual sense of that word but rather “person”: at emergence, the moment of birth, the fetus
becomes a nefesh, a legal person, a status that it did not enjoy while in utero. Given this equality
in status, there are no grounds on which to favor either of these persons (nmwas; n fashot) over
the other.

It would seem, then, that abortion is permitted — and indeed mandated — in this situation of
mortal danger to the mother precisely because the fetus is not yet a legal person. But the
following text challenges this assumption.

B. Sanhedrin 72b
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Rav Huna said: A minor who pursues [another person] with intent to kill may be
stopped at the cost of his life.

He reasons: a rodef [pursuer] does not require forewarning,® whether he is an adult
or a child.

Rav Hisda raises an objectionto RavHuna’s position: “Once the major part of it has
emerged it may not be harmed, because one nefesh is not sacrificed on behalf of
another nefesh” [M. Ohalot 7:6]. But why not? Is the fetus not a pursuer?

[The Talmud responds, defending Rav Huna] That case is different, because the
mother is being “pursued” from Heaven.

Rav Hisda cites M. Ohalot 7:6 (Text No. 2) as a difficulty against Rav Huna’s ruling: if, as Rav
Huna believes, we are entitled to kill a minor who is pursuing with intent to kill, why does that
mishnah forbid us from harming the child — who is “pursuing” the mother and endangering her
life - once it emerges from the womb? After all, we are permitted to abort the fetus prior to
emergence, presumably because it is a rodef; does it not continue to be a “pursuer” once it has
emerged? The Talmud defends Rav Huna by declaring that the “pursuit” in this case —i.e., the

6 The word ynTp could be translated as “comes before” —i.e., the mother existed prior to the fetus, which might be
the reason why we say her life “takes precedence.” See Tiferet Yisrael, Yakhin to the mishnah.

" The language of Rashi in B. Sanhedrin 72b; see below.

8 Hatra'ah, the warning given to a potential sinner that the act he is about to commit is forbidden and carries with it
a specific punishment. Such forewarning is a formal requirement in Jewish law in order to exact certain corporal or
capital punishmentupon the transgressor. This requirement is waived in the case of the rodef, when the victim’s life
is in clear and present danger.



threat to the mother’s life — is an “act of God,” an exceptional circumstance that is not covered
by the law of the rodef. As Rashi further explains:

Rashi to B. Sanhedrin 72b, s.v. yatza rosho
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Once its head has emerged - this refers to the case of the woman
experiencing a dangerous childbirth. The first part of that mishnah states
that the woman may dissect [the fetus] and extract it limb by limb, for so
long as it has not emerged from the womb it is not a nefesh, and it is
therefore permissible to kill it to save its mother. But once its head has
emerged —it may not be harmed, for it is like a born child (yilud), and one
nefesh is not sacrificed on behalf of another nefesh.

Rashi does not use the concept of rodef to explain the warrant for abortion in M. Ohalot 7:6. He
justifies that abortion in the mishnah’s own language: the fetus becomes a nefesh, a legal person,
at birth. Prior to birth, the mother’s superior legal status allows her life to take precedence.

This distinction between a fetus and a legal person (nefesh) is sharply delineated in the
halakhah’s discussion of the status of the tonok ben yomo, the day-old infant.

M. Niddah 5:3
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A one-day-old boy is subject to [the laws of ritual impurity], to the laws of
levirate marriage, to the laws of ¢ ’rumah, and to the laws of inheritance. One who
kills him is culpable for death.

B. Nidah 44b
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“One who kills him is culpable for death.” As it is written (Leviticus 24:17): “One
who kills any nefesh [will surely be put to death]” — that is, a person of any age.

The newborn child is included within the prohibition of murder precisely because the Torah
proscribes the murder of any nefesh. This designation, applied here to the tinok ben yomo, is
never applied to the fetus.



To say that the fetus is not a nefesh is not to say that it enjoys no status whatsoever. The very fact
that the halakhah requires a warrant (sufficient cause) to justify abortion® implies that in the
absence of such a warrant the fetus enjoys our protection. Moreover, the fetus is covered under
the rubric of pikuak nefesh, the obligation to save human life: we are required to violate the
prohibitions of m’lakhah on Shabbat if necessary to save the life of an endangered fetus, just as
we are required to do so for any human person. But how can this be if the fetus is not a nefesh, a
full legal person? Why does its life take precedence over the Shabbat prohibitions, which as we
know are taken with the utmost seriousness in Jewish law?

We find an answer in the Geonic work Halakhot G’dolot, as quoted by Ramban (R. Moshe b.
Nachman) in his Torat Ha adam, Inyan Hasakanah. The passage begins with an excerpt from
the Talmud.

B. Arakhin 7a-b

1O0 RN, NIV NN 12WNN DY DAY NYURD : IRV DN JHIN) VN
STONN DX PRININI NDMID NN DIYIPN

NI WA TRNND A OND ,ROVIYI

NPYDNT 11D YNWNP IRN) .0170 MY TIT 1PI0 X2AND NN XD : 127 IIN
NNV OONN

Rav Nachman said in the name of Shmuel: when a woman in labor dies on
Shabbat, a knife is brought to cut open her womb and extract the fetus.

[The Talmud objects] Isn’t that obvious? What objection can there be to this
action? It’s simply the cutting of flesh!

Rabah answers the objection: Shmuel needed to state this in order to rule that a
knife may be carried through the public domain on Shabbat for this purpose. And
what halakhic point is he making? That we set aside the laws of Shabbat to save
life even in cases of doubt.

But the Talmud objects again: we already know this! The Mishnah (Yoma 8:7), which addresses
the case of individuals buried under a collapsed wall, has already decreed that we set aside the
laws of Shabbat to save human life even in cases where it is doubtful that our actions can fulfill
that mitzvah. So why is Shmuel repeating something that is common knowledge? And the
Talmud answers its objection:
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[Shmuel makes his ruling] because you otherwise might have thought that the
Mishnah is referring to cases where those in danger were at least known to be
alive previously. But in this case, where the fetus did not already have an existing
presumption of life, one might think that the rule does not apply. So Shmuel tells
us that we set aside the laws of Shabbat to save the fetus.

9 This can involve reasons ranging from danger to the mother’s life to concerns for the mother’s physical and
emotional health and wellbeing. See our text study “On Abortion.”


http://www.freehofinstitute.org/uploads/1/2/0/6/120631295/on_abortion.pdf

Shmuel’s ruling, says Halakhot G dolot, is a significant hidush, a new or daring halakhic idea,
because it would have us treat the fetus as though it were a nefesh, violating the laws of Shabbat
in order to save its life. And this flies in the face of three halakhic texts that we have already read
in this essay:

1. M. Ohalot 7:6, which mandates abortion in a life-threatening childbirth. The fetus is
sacrificed for the mother because mway noxn own M2 MY XIPIYN, i.e., we are not
obligated to save the life of the fetus because, so long as it is in utero, it is not a nefesh.

2. M. Nisah 5:3 and B. Nidah 44b, which teach that x5 923y 7nX DY 12 XPIT 200 NN,
“one who kills a day-old baby is culpable for murder,”i.e., a day-old baby but not a fetus.

3. Exodus 21:22-23, from which we learn that one who kills a fetus is not culpable for
murder but must simply provide financial compensation (ny19y 7).

Nonetheless, concludes Halakhot G ’dolot, Shmuel declares that:
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Even so, for the purpose of enabling [the fetus] to survive and to observe the
mitzvot we violate Shabbat to save its life. The Torah says: violate one Shabbat on
his behalf so that he may observe many Shabbatot.

The passage highlighted in bold font deserves emphasis. It appears in two places in the Talmud.
In the first, B. Yoma 85D, it serves as one of the prooftexts for the rule nawn nx NNYT W) NP9,
saving human life takes precedence over the Shabbat prohibitions. In the second, it comes to
delineate the halakhic line between life and death.

B. Shabbat 151b
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A baraita: Rabban Shimeon ben Gamliel says: we violate the laws of Shabbat on
behalf of a day-old child [i.e., to save their life], but we do not violate the laws of
Shabbat for David, king of Israel, once he has died.

“We violate the laws of Shabbat on behalf of a day-old child” - The Torah says:
violate one Shabbat on his behalf so that he may observe many Shabbatot.

“But we do not violate the laws of Shabbat for David, king of Israel, once he has
died” — for when one has died, one is exempt from observing mitzvot.

The Talmud instructs us to violate the Shabbat prohibitions to save the life of a day-old infant

because of that infant’s potential to grow and someday to observe mitzvot. Shmuel, according to
Halakhot G 'dolot, extends this logic to the fetus: we violate this Shabbat on its behalf so that it
may survive to observe many Sabbaths in the future. The fetus therefore enjoys a degree of status



under the halakhah and has a claim to our protection.*® Although it is not yet a legal person, a
nefesh, we violate Shabbat to save its life (something we do for legal persons) because of its
potential to become a nefesh, a member of the community.

The next logical question is whether a similar degree of status and claim to protection extends to
the embryo, the fertilized human egg living outside the womb. Since the technology that makes
this possible has been developed only in recent times, it’s understandable that the Talmud and
the medieval halakhic sources do not address the question explicitly. But it has been addressed in
a 1980 responsum?! by Rabbi Shmuel Halevy Wosner, an eminent areidi posek who died in
2015. Halevy was asked concerning the “test-tube baby” (n3nann pi»n), at the time a fairly
recent phenomenon. Inasmuch as the IVF procedure requires the creation of human embryos that
must be stored prior to implantation, Wosner’s correspondent asks:
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Suppose that in this preliminary stage it becomes necessary to violate the laws of
Shabbat to insure the continued development of the embryos. Is that permissible?
The question is whether the Halakhot G 'dolot would extend his ruling from the
fetus to the embryo on the same grounds, namely “so that he may grow to observe
many Shabbatot™?

Wosner rejects this reasoning. If Halakhot G 'dolot, based upon Shmuel’s ruling in B. Arakhin
7a-b, allows us to violate Shabbat to save the life of a fetus, this is because of the majority
principle: on xn»P »2 M1 217, “most fetuses will survive.” It is permissible to violate Shabbat
to save the fetus ““so that he will observe many Shabbatot™ because it is likely that the fetus will
in fact become obligated to uphold the obligations of a full legal person. But, Wosner continues,
DN NXMP 22 PN DT T N2 5D HH) 1WRY NN TINaw Nt Yy 7Nwn, “this is not the case
with an embryo preserved in a test tube, which is not included in this majority principle.” That is,
most of the embryos created in the IVF procedure are “spare” or “excess” embryos: they will not
be implanted within a womb and will necessarily be discarded. Therefore, we do not violate
Shabbat in order to save the frozen embryo or the embryo living in a test tube.

Summary. The foregoing, we hope, is sufficient to support the following points.

1. Under Jewish law the fetus is not a nefesh, a legal person or a “child.”

2. The fetus nonetheless enjoys a degree of status and protection (subject to maternal
considerations that warrant abortion) because it is a potential nefesh.

3. The embryo, the fertilized egg preserved outside the womb, does not enjoy the status of
potential nefesh and is not entitled to protection under the rubric pikua/ nefesh. In vitro
fertilization is fully permissible, even though the procedure necessarily involves the
discarding of “spare” or “excess” embryos.”

10 That claim, we emphasize, is overridden in cases where abortion is permissible under halakhah. See the previous
note.
11 Resp. Shevet Halevy 5:47.


https://www.jpost.com/israel-news/haredi-world-mourns-passing-of-rabbi-shmuel-wosner-396171

