A Dynamic Halakhah:
Principles and Procedures of Jewish Law

ROBERT GORDIS

NO SFRIQUS DISCUSSION ON THE NATURE
of Judaism or of 1ts expertence in the past, its condition in the present, or
its prospects for the future can proceed very far without the inttoduction
of the term Halakhah The word, derived from the Hebrew root halakh,
“go, walk,” means “the Way” and refers to the body of jewish law and
practice by which the Jewish people has been governed during 1ts long
pilgrimage through time

Traditton found the ongin of Halakhah n the written Torah of
Moses, which required oral eluaidation and mnterpretation Halakhah
became the central ntellectual and spuitual enterprise of the Jewish
people after the Babyloman Exile, with the arrival of Ezra the Sopher,
“master of the book,” 1n Palestine in the muddle of the fifth century B C E
It contmued to be culuvated by the Sopherim (fifth to the second cen-
turies B C E) and by their successors, the Pharisees (second century
B C E-70 CE) It assumed literary form in the Mishnah and the early
Midrashim at the beginning of the thud century C E The Mishnah, in
turn, became the subject of detaled analysis and extensive interpretation
in the Gemara, carned on by the Amoraim, “expounders,” 1n Palestine
and m Babyloma

After the sixth century, the Mishnah and the Gemara, now constitut-
ing the Talmud, served as the basis for the activities of the Saboraim
(6th—7th centuries C E ) and the Geomim, the heads of the great Babylo-
nian academies (7th-11th centunies C E) After the decline of the
Babylonian center, a multiphaty of Jewish centers of settlement arose 1n
North Africa, Spain, Provence, Italy, Germany and Poland They created
new forms in which the Halakhah continued to grow — legal treatises,
commentaries, allinclusive codes and Responsa by individual scholars
The latter have conunued to augment the Halakhah unul the present day

A true understanding of the nature of the Halakhah and of the
principles and procedures by which it grew 1s fundamental for com-
prehending the past history of Judaism, as well as its present and future

Fundamental Principles

A basic concept in traditional Judaism 1s the authority of the Halakhah
For several reasons this formulation 1s much to be preferred to the term
“the supremacy of the Halakhah,” which has the tirumphahst ring of a
battle waged against enemes A less pragmauc difficulty with the latier
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phrase, but onc ot ulumately deeper wigmificance, 15 that 11 connotes
confrontation between the Halakhah and the world 1his approach, as
will be spelled out below, rests on o basic misunderstanding of the nature
of Halakhah itself

The past two centuries of bibant and dedicated rescarch i Jewish
law, iterature and hife have demonstrated that the Halakhah hos a hivtorn,
that revcals the dialectic of continuity and change at everv given pomt
The researches in history and hterarure of 1 eopold Zuns, Nachman
Kiochmal, Selomon Judah Lob Rapopert, Samucl David Luzratto, Hen-
rich Gractz and Hairy A Wolfson, as well as the studics i law and
mstitutions of Zacharias Frankel, Abraham Geiger, Isaac Hirsch Weiss,
Jacob Lauterbach, Solomon Schechter, Louis Ginzberg, Chaim Tcherno-
witz and Solomon Zeithn, together wath their fellows and successorsin our
own day, have suppled abundant evidence that the law of growth and
development, which 1s umversal thronghout nature and soqety, apphes to
fudaism as well The recotd s clear that Jewish law was never monolirhic
and unchanged m the past There are, therefore, no grounds for deciee
g that it must be motionless i the present and mimovable in the {uture

Jewish tradition 1s best compared to a floning niver which possesses a
manstream, but also side-currents and cven i oss-currerits that affect s
flow sigmiticantly To be sure, 1t 1s not always easy to detesmine at every
point which 1s the dommant and which 1s the secondary currenr At the
tume that the 1ssucs were being debated, the Rabbinic sages wete sure thao
the Sadducces were not 1n the mawnstream of the rradmion But they had
no such certainty at the fime with regaid to the contioversies of Hillel and
Shammai, Rabbr Akiba and Rabbi Ishmacl Rab and Samuel, Raba and
Abaya Even in retrospect, when we have the benddit of undsighr, 1t
requures a high level of knowledge, insight and intellectual integnity to
recognize the difference between the normative tradivon and aberrant
groups in Judasm, and to do justice to the contributions of both

The dynamic of traditton, the method by which the Halakhah grows
in the process of tiansmsston, has been dlumined and delineated by
modern Jewish scholarship When the tradition 1s alive and well, 4 process
of interaction sets in kach age receives a body of doctrine and law from
the period preceding This body of tradition from the past comes into
contact with the condittons, problems and nsights of the present A
complex interaction between past tradmon and conteruporary hte now
takes place The spnitual and mtellectual leadership m Judaism s called
upon to evaluate these new elements, strugghng to be admitted mto the
sanctuary of the tradiion Some aspects it will recogmze as dangei ous and
ill-advised and will 1eject 1n toto Others it wall judge to be ethically sound
religiously true and pragmancally valuable, and thesc walibe incorporated
mnto the content of traditton Many new phenomena if not most, will be
Judged to contain both positive and negative elements  The former will be
accepted n greater or lesser degiec, otten atter being moditied so as to
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bring them 1nto greater conformity with the spriit and the form ot the
tradiion To utilize the famubar but useful terminology of Hegel, past
tradition constifutes the thesis, contemporary hfe1s the antithesis, and the
resultant of these two factors becomes the new synthesis The synthesis of
one age then becomes the thesis of the next, the newly formulated content
of tradiion becomes the point of departure for the next stage

Thus 1s not to suggest even remotely that tradition 1s bound to surren-
der to “the spirit of the age ™ Itis always free, indeed commanded, to
examne the demands and nsights of each generation and to accept,
modify or reject them as 1t sees fit But when the tradition 1s healthy or,
more concretely, whenits exemplars are true to their function, they willbe
sensitive fo the age and respond to 1t Often, if not generally, there willbe
sharp divergences of views as to the vahdity of these new factors and how
the tradition should respond to them Indeed, the 1ssue may remain
suspenso for some ime Ultumately, however, life 1s the determining factor
and from its decision there 1s no appeal

Ths dialectic process, that has operated throughout the history of
Judaism and 1s the secret of its capacity to survive, can be documented 1n
all areas — ritual, civil and criminal law, marriage and divorce It 1s most
evident 1n the gieat creative eras of Rabbinic Judaism — the Tannaitic and
the Amoraic pertods, that saw the creanon of the Mishnah and the
Talmud With the advent of the Middle Ages came an increasing inci-
dence of persecution, spoliation and harassment, not to speak of frequent
expulsion and massacre Inevitably, these mounting tragedies brought
about a decline of creative vitahty and a narrowing of perspective mn all
aspects of Judaism, Halakhah mcluded The Expulsion from Spain and
Portugal, the Thirty Years Warin Germany, the Chmelmckir massacres n
Poland and the debacle of Shabbeta: Zewvi, the “false Messiah,” that all but
destroyed Jewish morale, brought about an ever increasing ghettorzation
of the spirit of the Jewish community Medieval Jewish leadership neces-
sartly made Jewish group survival, rather than the needs, interests and
desires of the indwvidual, their basic concern The strength of therr influ-
ence on the present state of the Halakhah can scarcely be exaggerated,
since, for the bulk of Fasi-Furopean Jewry, the Middle Ages contmued
until rhe twentieth century

From this paradigm of the dynamic of the Halakhah, an important
theoretical and pragmatic conclusion cmerges The Halakhah 1s not to be
concewved of as being locked m mortal combat with the contemporary age, the
demands of which are, therefore, tobere susted with every means at s disposal The
Halakhah 1iself comprises both elements i the dialecuc continuity with
the past and growth induced by the present "The evidence for the opera-
tion of this principle m the past and its significance for the future will be
discussed below
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Methods of the Halakhah

The techmiques of the Halakhah are sigruficant not only for their own
sake They reveal the openness of the tradiion and the interplay of law
and Iife, and thus dlumne the creative resoluton of the tension between
them This characteristic enabled the Halakhah to survive and funciion
successfully under such 1adically changing social economic and pohitical
conditions as the Hellemstic-Roman world, the Christian church-state
Islarmuc polity, the feudal systemn, the eas ly laissez-farre caparahist ordes , the
emergence of democracy and the welfare state and, we profoundly
beleve, the as yet unknown social orders of the {uture

The origins of the Oral Law are to be found 1n the Biblical period —
for, mdecd, no written law can be fundfional without an oral law atits side
However, the Halakhah became the basic spurstual enterprise in Judaism
with Ezra, of whom the Sages justly remark, “Fzra was worthy of having
the Torah given through himn had not Moses preceded him ™! Wath his
successors, the Sopherim, the two basic techniques of the Halakhah
emerge *

One method, that of Mwrask, 1s deductive, the other, Mishnah or
Halakhah, 15 inductive The Midrash method takes its pomnt ot departure
from a munute study of the Biblical texi, which 1t searches out and
analyzes, in order to deduce implicanons for contemporary hife The
Mishnah method, on the other hand, has its origin in a hife-situation
When a problem or a legal case anises, the deaision 1s reacked by the
accepted authorities on the basis of their religious and ethical perceptions
They then seek to relate to a Bibhcal text which becomes its formal source
and vahdauon

Whule there 1s no imon curtain separ ating the two procedures and the
same authorites, Sopheric and I'annainc, par ncipated i both methods,
two distinct types of hteratuie emerged ['he deductive method 15 ems-
bodied prinaipally in the Halakhic Midrashum, Mekhidta, Sifra and Sifre,
which reached their present form early i the third century CE The
mductive method 1s embodied n the Mishnzh, compiled by Rabbi Judah
Hanas ar about the same time

Thereafter, the tortunes of the two techmques diverged radically
The method of Halakhic Midiash was virtually cxhausted in the Tannaitic
age and no significant Halakhic Midrashim emerged thereafter The
reason is not far to seek While the Iorah 15, indeed “longer than the
earth in measure and broader than the sea,” the legal passages in the
Torah tatal only a few hundred verses i all No matter how fruitful the
text and ingenious the method of mferpretauon, there are liumits which

1 B Sankedmn 21b

2 Gt wter abos | £ 1 awterbach, Midrash and Mushnab (New York 1916) pp 6164 |N
Epstem, Mcbho’ot Lesifrut Hatannam (Jerusalem 1957) T Gansberg, Jeunk § aw and Lore
(Philadelphia, 1955), chap |

3 Jobll9
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A DYNAMIC HALAKHAH 267

changing condwions and new msights ulumately 1cached The pos-
sibihties of Midrash ae, ther efore, mevitably imited by the parameters of
the text

The inductive method of Mishnah, on the other hand, which has its
starting pownt m hie-situations, 15 as unhmited as life 1self, wath each day
creating configurations of men and arcumstances Hence, the Mishnah
of Rabbi Judah Hanas mcluded only a portion, albeit the most significant
one, of the materzal available to the redactor Even the second compilation
of Tannaitic material, the Tosefta, artnibuted to his contemporary, Rabbt
Hiyya, did not exhaust this material Hundreds of Baraitot, “external
tradiions,” survived outside both collections as disjecia membra and have
been preserved only because they were later ated in the Gemara *

‘I he entire later development of Halakhah followed the mcthed of
Mishnah rather than Midrash Predominantly, the Halakhah began with
hfe, which it sought to relate to the body of accumulated tradition Thus 1s
true of the Gemara both of Palestine and Babyloma 1t1s, of course, the
method par excellence of the Rabbimic Responsa which have become a
mughty stream, showing no signs of dimnution even today after a ml-
lenum and a half

The availabiluy of this techmque of Mishnah deriving its impetus
from hife, created the potential for a Halakhah that would be approprniate
to all times and conditions This potential was actualized because n each
generation there were scholars possessing the insight, compassion and
courage toapply the Hatakhah of the pastto the problems of the present

Basic Factors in the Growth of Halakhah

In essence, there were two tactors making for growth mn the
Halakhah — one external and the second wnternal  The first was the necessity
to respond to new external (onditrons — socral, economac, pohitrcal, or cultural —
that posed a challenge o1 even 4 threat to accepted religious and ethical
values The second was the need to give tecogmton to new ethical insighls
and attitudes and to embody them in the hfe of the people, evenif there was
no change in objective condinons The operation of both factors may he
dllustrated n all areas of hife Moreover, these factors funcuoned actively
n every period of Jewish history — anaent, medieval and modern

Responsiveness to New C onditions

The umpact of new social condurons on the Halakhah s clearly evident
in the pages of the Mishnah Observers of the rontemporary scene in our
day arc wont to lament the etosion of cthical standards and the corruption
of human bchavior 1n the hife of soaety as a whole and of 1ts individual

4 Theywere collected and arranged ina senies of tenvolumesby M Higger, Ozar Haburartot
(New York, 1938-1948)
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members The Rabbis of the Greco-Roman Era were confronted by a
similar breakdown of accepted norms of behavior In several stmking
cases, they responded to the challenge by abrogating anaent laws laid
down 1n the Torah which no longer served their ornginal purpose
One such practice was the ntual of the public expranion of an un-
solved murdcr through the breaking of the neck of a calf accompamed by
4 litany of atonement pronounced by the elders of the nearest aity (‘eglah
‘aruphah) (Deuteronomy 21 1-7) Another wasan ordealin which a woman
suspected by her husband of infidelity (Sotah) had 1o drink “bitter waters”
(Numbers 5 11-31) These anuque rites, Biblical in origin were nolonger
adequate 1n Rabbinc times, because of new soaal conditions These were
exphiatly recogmzed in the Mishnah, Sotah 9 9
When the murderers increased, the vite of the eglah “ar uphah was given
up (batlah)
When adultcrers increased the batter waters ceased to be employed
{pasku) It was Rabbi Johanan ben Zakkas who abrogaic d the pracuce, for s
said

“I will not pumsh therr daughters tor playing the hailot
nor therr daughters-m-law for committing adultery,
For the men wdulge thetr lust with harlors
and sacufice wath prostitutes” (Hosea 4 14}

It1s notewot thy that the prophet Hosea’s woids constitute the oldest
extant protest agamst the double standard of sexual morality that has
prevailed for millenma, and down to our own day Itis equally sigmficant
that Rabbi Johanan ben Zakkar finds a warrantin the prophet’s words foi
dispensing with a Bablical ordinance

There are also many examples of the Halakhah responding to new
economuc eondatrons A classic one 1s HilleVUs tagganah of the Prasbul Oucof
tts deep soliaitude for the well-being of those in need, the Torah laysdown
the principle that a debt which has remained unpaid for six years s to be
cancelled on the seventh “the year of release ”® This norm operated to the
advantage of the under-privileged 1 the priutive economy of the First
Temple Inasimple, rural-urban souety, a farmer would borrow moucy
only when some disaster, such as sickness or drought, had left him and his
family destitute Hence, virtnalty all lending of money was a form of
charity However, in the more advanced agri-urban economy of the
Greco-Roman woild, the cancellation of unpaid debts in the seventh year
proved to be a major obstacle to the securing of aiedit he prospect of
having debrs wiped out at the end of six vears scrved “to shut the dooy
agamst borrowers,” as the Talmud observes 8 Accordmgly, Hallel estab-
hished a far-reaching tagganah Falling back upon the words of the Biblical
text, “The creditor shall 1elease his hand on the seventh year from the
debt he sought to collect from the borrower,” he ruled that the Torah
5 Deut 16 1-6

6 For this tormulation, see Rashy, Gutoine 37a 1op The Mishuzh generalizes the reason o~
mipmer iggun ha’olam “for the ymprovoment of soaety
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forbade the credutor, but not the courts, to collect the debt 1 the seventh
year, so that 1if a man transferred the debt to the court, 1t would be
collectable after “the year of release ™*

Superficially viewed, Hillel's tagganah would scem to represent a total
abrogation of the law Actually, the objective of both the Torah and of
Hillel was identical — to make economic help available to those i need
New conditions required radically different, even apparently contrary,
procedures for achieving the same goal

The Halakhah exhibits another related mstance of its responsiveness
to changed econemuc conditions As the relatively stmple economy of the
First Temple days was transformed imto the more complex socio-
economic order of the Roman and the Parthian Empires, the Biblical
prohibition against taking interest from Jews® posed a major obstacle to
the free-flow of credit The Talmud was clearly aware of the problem and
permitted a variety of practices bordenng on the direct taking of mnterest
(Cabhak ribbat, “dust of usury”) * As the economic order became mncreas-
ingly complex, interest became the Iife blood of commerce and mdustry
In the Middle Ages, the use of a legal fiction became widespread A
document “permitting a business transaction” (shtar heter “isqa) was
signed, n which the lender became a partner pro forma m the business
enterprise of the borrower, thereby protecting the lender against any loss
and guaranteeing him a mummum fixed “profit”

In the case of the Prosbul and the taking of the interest, the new stage
n economic development was permanent In other instances, the changed
conditions were of limited scope, exther i time or space Fven here, the Rabbis
did not hesitate to make the Halakhah responsive to felt needs by drastc
modifications in the law Two wnstances i the area of ntual may be ared
According to Biblical law, 2 woman was obligated to bring an offering of
two doves or pigeons to the sanctuary for each birth ' Since a famly did
not make the pilgrimage to Jerusalem each year, a woman who had borne
several children since her last visit might require four, six or eight birds
for the offering

One year, the merchants took advantage of the heavy demand for the
fowl and drastically raised the price Rabban Stmeon ben Gamalsel there-
upon ordamed that a woman was required to bring only one pair of birds
to the Temple even after several childbirths As a result the price quickly
reverted to normal '

7 M Shevat 108 This 1s the text of the Prosbul, ‘T declave (mosranr) to you, judges in this

place, that, any debt owing to me, I may collect whenever I choose’ The judges or the

witniesses sign below ” See also B Sunhedrin 32a, B Arakban 28b

8 (f Deut 2% 20f

9 For a comspectus of the history of interest ( usury” i its older mecaning) sce feunsh

Fneyclopedsa, s v Usury,” vol XI1, pp 38892, and Encyclopedia Judarwa, s v * Usury,” vol 18,
27-32

18 Lev 12 8

11 M Kerttot, chap 1 end
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L he second instance occuried 1n the Amorax pertod in Babyloma,
where pcople were accustomed to discard thewr ordinary carthen pots
betore Pesah, thus creaung a high demand for new crockery after the
holiday The hardwate merchants rook advantage of the mcreased de-
mand and raised therr prices exorbitantly The Amota Samuel ihreatened
to accept and prockum Rabbi Simeon’s view that the hamez pots did not
need to be broken bctore Pesah, but could be used after the festival The
threat was sufficient to bring down the price 2

These two instances are highly wteresting, for they reveal the ethical
sensitivity of the Sages and their responsivencss to contempotary condi-
tions They did not hesitate to set aside what they understood to be the law
in the Torah But, in each case, the situanon that they sought to meet was
of limmited scope in ime and space, atfecting one locality at one spectfic
pertod Thar morally courageous actions did not spring from any ¢ hangc
in accepted ethical attindes Fleeang the poor for personal gam is as old
as human society, and denuncatons of this evil full the pagcs of the
Prophets 1?

New bthical Insights and Attitudes

Fven more sigmificant s the cleat evidence ot growth and develop-
ment m the Halakhah because of new etlucal msights and attitudes that
represent movement beyond earler postions In these instances the Halakhah
dad not hesitate to establish new legal noxns, not local or tempotary 1n
character, but umiversally and permanently binding We shall adducce two
istances that testify to the dynamic character of the ethical consciousness
of the Sages and 1o than unremitung effort to interpret the Torah in the
light of their ethical mwights Both cascs are denved from the same
Biblical passage, Deut 21 15-21

The Lawgiver sets down side by side two provisions of tanly law !4
The first 1s concerned with the law of inheritance, the second with the law
of “the stubborn and rebellious son ™ Both paiagraphs are expiessed n
the identiral casmstic style, “ If a man has two wives” and “If a man has a
stubborn and rebeliious son " Both were cqually meant to be regarded as
operative law '* Yet 1t 1s noteworthy that the two simalarly formulated
provistons sustained radically different treatment in Rabbinie Judaism,
neither bemng treated litcrally

In the first passage, the Torah otdamns that the eldest son n the
fanuly must recerve as s mheritance pr shnayim bekal asher yomaze lo This

12 B Pesalum 304

13 Amos 26-8 Tsa 3 15-15 Micth 5 1-4 may b oited anolg Many

14 Deur 21 15-17 and 21 18-2]

15 Forthe tw rinajor modeos i the fommadation of Bibliad law  casistic aned Aapodicne see
A Al Der Ursprung desaseacditiche s Roehts seandat daneo Foghshas 1 e Ongins of Ivrachic
Law, i A Al Foway on O1d estament Fostory and R fgon tians by R A Wilson (New York
1967) pp 161-71
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can have only one meaning, “two paits (out of three),” that 1s, two-thards
of the entire estate 'The meaning of the 1dom is not subject to doubtin the
least Thus, when at the translation of Elijah to heaven the young Ehsha
asks viyeht na® pr sh’naysm beruhakha ‘eylar (11 Kings 2 9), he 15 obviously
not demanding that he recewve double the Divine Spint granted to his
master, but, more properly, only two-thirds The meamng 15 even more
explicitin Zechariah 13 8 “In the whole land, says the Lord, two thirds (o
sk®nayim) shall be cut off and perish, and one third (hashlishat) shall be left
alive 7
The Rabbis had an incomparable knowledge of the Biblical text n
munutest detall They were adeptininvoking a gezerah shavah, comparing
two simular or 1dentical usages n language, however remote from one
anothet 1n location or in theme Now the textin Deuteronomy (21 15-17}
15 clear, and the passages in Kings and Zechariah remove any possible
doubt about the meaning of the idiom  Yet, the Rabbis do notinvoke these
parallel usages Instead, they engage n a caswistic discussion which re-
veals that they were aware of the onginal meaning
Does the Torah mean double any other brother’s share, or two parts (out of
three) of all his posse ssions? You may arguc it as follows Since the eldest son
mherits at nmes with one other brother and at nmes with five, just as he
recerves double when there 15 one other brother, so he receives double any
other portion if there are five Or follow another hne of reasomng — since
he recerves two parts of the estate when there 1s one other brother, he should
recerve two parts of the entire estate when there are five! The verse instructs

us, “In the day that he gives an inherntance to his sons ” The verse has added
to ks sons (and made the sons the measure of the inhertance) '®

Other Biblical verses that are unclear are then adduced'” to support the
conclusion that the first-born recewves twice the share of any other brother
and not two-thirds To reach the desned conclusion, the clear-cut pas-
sages tn Kings and Zechanah where the identical phrase 1s used are passed
over in silence The reason is clear The Rabbis sought to hmit the
prerogatives of the first-born, so that in a family of five sons, for example,
he would recerve two-sixths and not two-thirds of the patrimony In this
moderate form, the Rablus found the verse in conformty with thewr
standards of equity, or at least not m violent conflict with them They
never doubted that the Torah, being the word of God, embodied the
highest level of justice, anything else would have been unthinkable
Quute different was the fate of the adjoining provision in the Torah
dealing with “the stubborn and rebellicus son ™ To be sure, the law 1n
Deuteronomy requires a trial for the son before the elders of the aty at the
gate, thus representuing a great step forward in the protecton of the
young In other cultures, the patria potestas was virtually unlimted, so that

16 Sifrer, Devarim {ed L. Finkelstewn), sec 117, p 250 InB Baba Batra 122b, 123a, the same
reasoning 1s presented m shightly different form
17 Gen 4922 and I Chron 51 f
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a father could beat or even kill hus chilld without being answerable for the
act The Torah denies to the father the right o take the law mio his own
hands and insists upon a trnal of the alleged culprit Howcver,in Talmudic
times, even the htcral meanmg of the text, whale more moderate, was no
longer in harmony with the moral sensiuvity of the Rabbis Obviously, the
Law of God could not be infertor to the consaence of men

The Halakhah, therefore, proceeded to apply a serics of casustic
Imitanons to the text i Deutcionomy which made the law totally -
operauve n practice Thus, to ate only one set of restricuons out of many,
if either parent was deaf, mute or bhind, «rippled or a dwarf the law did
not apply Perhaps the most 1emarkable statenent 1s the Baraita “Rabb
Judah says, If his father and his mother arc not dentical i vowce, appear-
ance and height, he cannot be treated as a stubborn and rebellious son!™!*
As aresult, the Rabbis dedlared that the Bibhcal ordinance 1egarding “the
stubborn and rebetlious son,” ike that ordammng the total destruction of
“the idolatrous aty,”*® “never was and never was destined to be 2 They
explained that the law was placed 1 the 1orah metely 10 stimulate the
hermencunical skil of the Sages and to serve as a warming to possible
youthful offenders *!

Here we can see the gemus of Rabbimic judaism at work Inone case,
the law was modified to meet the demands of justice as the Sages under-
stood 1t In the other, the law was complctcly set aside because the Rabbrs
could not rcconale 1t with their ethical stance and thaer fundamental faith
that the Torah was designed to teach men to practiec justice and mercy In
both nstances, as 1n many other provisions in the Mishnah and the
Talmud, the dynamic of the Halakhah 1s cleatly evident Whar remains
constant from the Bible to the Talmud and beyond 1s the etlucal goal of
“rightecusncess and justice, lovmgkindness and merey 722

Crmunal Law

In the area of crumnal law, the best known instance of the T1alakhah
responding to decpening ethical msights 1s to be found n the Rabbi’
atitude towards caprtal punvhment While Bibheal legislation prescribed
the death penalty for many <runes, the Halakhah interposed a large
variety of saleguards before such a sentence could he carned out The
most notable was hatra’ah, “warmung, the 1equirement that there must be
two adult male witnesses who have expressly informed the sinner of the
gravity of hus contemplated crime and the speatw penalty that it entails

18 For the plethora of hmitatons mtroduccd by the Rabhis, sec M Sanhediin 8 1-4 and the
(¢ tara, Sanhedrin 71a

19 Gt Deuat 13 13

20 B Sanhedrin Tla

21 Ibid

22 Hos 2 21
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followed by his explicit admission that he 1s aware of both the crime and
the penalty **

Undoubtedly, a good deal of Halakhah 1n the area of criminal juris-
prudence 1s utopian mn character, derving from the period of Roman
hegemony, when the Jewish coutts no longcr had junisdiction 1n capital
cases Nevertheless, the spirit of Jewish law 1s clear from the famous
statement that a Sanhedrin that had convicted a criminal once in seven (or
seventy) years was callcd a “murderous Sanhediin " Equally eloquentis
the appended statement of Rabbis Tarphon and Akiba that, had they
been members of that court, even the single exccution would not have
taken place

Here, too, viewed externally, these provisions of the Halakhah would
scem to make Bibhical law moperative mn practice In a deeper sense,
however, the Rabbis were fulfilling the smphcations of the Bibhcal
worldview One of 1ts pillars 15 the concept of the sanctity of human life
which goes back to the covenant with Noah #* T'here the eating of the life
blood 15 forbidden and 1s mked to the prohibition of murder, whichis a
desecration of the rmage of God m which man 1s created The Rabbus felt
that, before a human agency could take a life, there must be not the
slightest doubt regarding the full culpabihty of the criminal Since the
imposition of a death penalty by the court would be a fully conscious and
completely premeditated act, 1t would be cxceeding the guwilt of the crimy-
nal if any uncertainty prevaied regarding the conscious and willful char-
acter of the crime A death sentence would, therefore, be a violauon of the
prinuple of equty mmplied n the docirine of wuddah keneged muddah,
“measure for measure 7?8

Another striking, though less fannliar, mstance from the area of
crimimal law may be cited to dlustrate how drastically the Halakhah
hmited the applicaton of the death penalty The book of Deuteronomy
deals with the all-too-common phenomenon of a perjured witness falsely
charging the accused with guilt

If a man appears agamnst another to tesufy malaously and give false tes-
umony agamnst him the magistrate shall make a thorough mvestigatnon

If the man who testified 1s a false witne ss, 1f he has testified falsely agamst his
fellow man, you shall do to him as he schemed to do to his fellow Thus you

will swe cp out evik from youn mdst Nor must you show pity hfe for hfe,
eve for eve, tooth for tooth, hand for hand foot for foot *7

23 Sifrer, Shofetrm sec 179, B Sanhedrn 8b, "Warming was established to distingnsh
between wilful and acadental murder ”

24 M Makkot 1 10 — havlant

25 Gen 917, esp v 4-6

26 Thar the punishment must not exceed the erime s the meaniag ot the famous injunc-
tion, “An eye for an ¢ ve, a tooth for a tooth™ (kx 2§ 2%) Whle Rabbi Fliezer interpreted the
verse hterally all of his colleagues ovarode his view and mierpreted it to mean mammion,
“financial compe nsation {or the myury” (B Baba Kamma 844), as the only way 1o make sure of
farr retnbuton GE the explenationin B Ketubbot 384 “An eye for an eyeand notan eyeand
a hfe for an eye ”

27 Deut 19 16-21
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The Sadducees interpreted the passage litcrally to mean that if the
false tesimony had led to the actual execution of the mnnocent party, the
false witness would suffes the same fate On the other hand, the Pharisees,
followed by the Tannaim, restricted the provisions of the law to one rarc
situanon They referied it only to the case where two witnesses (not one)
had charged the accused with a crime and then two othar witnesses had
accused the original witnesses of lymg by declaring “You were with us at
that ume at another place, so that your testimony 1s false "** If the
secondary witnesses were then discovered to be false, the Rabbis ruled,
they fell under the provisions of the Biblical law This was not all I he
death penalty was to be meted out to the ying witnesses only 1f the
execution of the oniginal group of innocent wiine sses had not been carricd
out Had the primary witnesses already been executed, the lying second-
ary witnesses would not be killed Thus latter ruling, which ran counter to
the Sadducean practice, was derived by the Rabbis from the Biblical
phrase, “You shall do to him as he had plotted to do to his neighbor” which
they interpreted “as he had schemed (o do, not as he had actually done 2
Undoubtedly, false tesumony tn c1ivil law suits and in criminal proceedings
was rife 1n ancient times, though, onec ventures to hope, less frequent than
0 our own day Nevertheless, the Halakbah drastcally imited the prac-
tice of judiaial execution by imposing these two mitations

The mtent and the content of the Halakhah here should be clearly
understood We have discussed above the establishmc nt by the Halakhak
of the general principle of hana’eh, “warming,’ as a prarequusie for
convicyon 1n capital cases In these instances, the goal of the Halakhah
may be construcd as the desire to tulfill the inncr intent of the Torah by
proving the willful character of the crime beyond the shadow of a doubt
In the case of the Biblical provision 1egarding a peyured witness, the
Halakhah goes beyond this purpose and radically restricts its application
to a set of arcumstances so rare and comphicated as o be virtually non-
existent 1t 1s interpretation carricd so far as to become legsslation to alt
intents and purposes

Family Law and Personal Morality

It s an the field of family law that the Halakhic process 15 more
significant, and for twoe reasons First, while much mn ritual, civil and
criminal law became moperatve after the destruction of the Temple, the
Dispersion and the loss of Jewish autonomy, the Halakhah on man 1age
and the famuly has1cmained in force to our own dav Second, the thrust of
Rabbinic law 1n this arca sheds substanual light on the dircction of the
Halakhah with regard to the status of women

28 Atem heytem smmanu otto hayom bimekom peleny (M Mak 1 4)

20 B Hullin 11b, Rashi ad Ioc “1he reasons advaned for ths himutauon are discussed by
Barukh Halew: Fpstein Torah femmah, on Deat 19 19 pote 73 who concludes, ‘T he
greatest of the Sages t1ied greatly to reduce rhe number of peosle cxecuted by the court
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One of the most striking illustrations of the dynamic of Halakhahis to
be observed in the msututon of yibbum, “the levirate,” which 1s one of the
most widespread nstitutions m primittve and ancient societies the world
over  Originally, the duty to marry the childless wadow of a dead brother
(or another close relative) 1n order “to set up the name of the dead man
upon his inhertance,” was felt to be a solemn and mescapable obhigation
T hus, 1n Genesis, when Judah refrains from giving hus thard son, Shelah,
in marriage to Tamar m order to fulfill the levirate duty because his two
older brothers, Er and Onan, had died, Tamar then takes the desperate
step of dressing as a harlot and seducing Judah himself, in order to ensure
her having progeny from her husband’s family Nevertheless, Judah’s
judgment upon her extreme action s that “she 1s more nghteous than
I 731 In fact, her cohabitavon with Judah 1s the starting pownt for the
farmly line from which King David ultimately descends Clearly the levi-
rate 1s felt to be a solemn, fundamental oblhigation

The law of the levirate 15 laid down 1n Deuteronomy, where the duty
to marry a childless widow 1s stll felt to be paramount However, if the
living brother 15 unwilling to do his duty, the law provides an “escape
clause ” The recalcitrant brother may avoid 1t by the rite of halizah, though
a sugma attaches to him for hus dereliction and his farmily thereatter 1s
called “the farmily of the unsandaled one 32

In Rabbinic tmes, new factors entered the situation, so that halizah
took precedence over ysbbum All the resources of Rabbini hermeneutics
were utihized to himit and, where possible, to p1event the consummaton of
the levirate,*® and in post-Talmudk. times, the practice shifted 180 de-
grees so that only halicah was permutted 11 Ashkenazi commumnities Yibbum
remained an option only m Mushm countries, where polygamy was not
forbidden by Rabbt Gershom's tagganah, to be discusscd below Thus,
changes 1n social and cultural conditions, and probably also a higher
degree of sensitivity to personal likes and dishkes,* led to a radical change
in a basic marriage law in the Bible and the Talmud

The dynamism of the Halakhah continued to function even i the
Middle Ages Most notable are the famous tagganot of Rabbenu Gershom,
“the Light of the Exile” and is Synod (adopted about the year 1000 C E )
One tagganah made 1t obhgatory for a husband to obtain hus wife’s consent

30 Gf wer ahos, ¥ Westermarck, The Hustory of Human Marnage (Now York, 1923), Vol 3,
pp 207-20, LM Fpstemn Marnage Laws in the Bible and the 1alnud (Cambridge, 1942), R
Gordss, “Love, Marniage aud Business in the Book of Ruth. A Chapter in Hebrew Customary
Law,” reprinted m Gordis, The Word and The Book (New York 1976), pp 89-95

31 Gen 38 26

32 Deut 255-9

33 For a conspectus, ¢f Fpsten, Op ct, vol 5, pp 984404

34 M Hekhorot 1 7, Yibbum took precedence over halizak in the past when men's imtention
was 1o fulfill the commandment But now that they do not have the intention to fulfill the
commandment (but are motvated by the woman's beduty o1 money), the Sages said that
halizah 1akes precedence over yibbuwm ™ See the discussion 1ty Fosefta, Yebamot, chap 6, B
Yebamat 39b, P Yebamat 1%, 2
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for a divorce, a marked extension of women's nights beyond Talmudar
practice

The other ordinance of Rabbenu Gershom was the prohibition of
polygamy > This radical departure from both Bibhical prototypes and
Talmudic law needs addittonal analysis It should be remembered that the
tagganah cid not introduce a totally new practice into the Jewish commu-
nity Monogamy had been the prevaihing piacuice 1n the Jewish people
from its inception, 1f only because the iological rano of the sexes, as well
as economuc considerations, made polygamy mmpossible for anyone ex-
cept the royal dynasty and the anstocracy *¢ The Adam and Eve narrative
i Genesis obviously pictures a monogamous famly, as does the 128th
Psalm, and other Biblical evidence 1s plentiful No instance of polygamy 1s
recorded among the 3000 Sages whose names occur in the pages of the
Talmud Nevertheless, the tagganak of Rabbenu Gershom foibidding
polygamy was vahd only for Jews living in Chiistzan countries #7 In Islarme
lands, polygamy was both lawful and operatve unul very recently 38

What explains the divergence® It would be fatuous to deny the impact
of the Christian environment upon Rabbenu Gershom and his colleagues
They found 1t intolerable fo1 Jews to maintain an arritude toward mar-
riage -— 1n theory, if not 1 practice — that set womankind on a lower
ethical plane than that of their monogamous Christian naghbors 7 For
polygamy, tt need hardly be pointed out, 1s clearly based on the inferwority
of women, with the male being domiant and free to have more than one
wife, but not the 1everse Today, of course, the onginal hmitations of the
taqganah with regard to ume and country have fallen anay and monogamy
1s universally observed mm Jewry But the impact of cultural influences
from without is clear both in Rabbi Ge rshom’s tagganah and in the limits of
1ts operation

Another sttuation reveals the responsiveness of the Halakhah even to
condisons which 1t did not tind to its hking because they stood on a far
lower ethical level In medieval Spain, as Jews acculturated to the donn-
nant groups in sodiety, some members of the upper dlasses imiated their
Mushm prototypes by establishing haisons with women curtside of mar-
riage ** We may be certain that none of the accredited Rabbinic lead-

36 The newly publishcd T'ample Scroll from the Qumramte sectancs forbids polygamy
even to kings

37 See Shulhan Arukh, Even Ha'ezer 1 10, Ashert, Responsum 42 1, Lashbrtz Re sponsum 94
38 Ihe State of Israel formally banned new polygaimous marriages in the 1951 Keneser
Law on kqual Raghts for Women ”

39  As Rabhi David Aronson has acutely nored  this ruling 1s a dear appl- ation to contens-
porary conditions of the Talmudic dictum enunciated (B Sanh 58b) by Reba M: thha mdde:
veywra’el lo mehayyab venokhr mehayyab, “1s there any act for which a Jew ss free from guwilt and
a non-Jew gwlty?” (David Aronson . The Authornity of the Halakbah and the Hlalakhah of

Our Authonity,” Proceedings of the Rabbrmcal Assembh, vol XL 1979 pp 12-36) [The

quotauon on p 51 1s not ated exactly |

40 The subject and its 1elevance tor an approach to contetiporaiy sexual mores 1s dis-

cussed n R Gordis, Love and Sex A Maodern Jeunh Perspector (New York 1978), pp 167 A8
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ership of Spamn favored these extramantal arrangements and many of
them translated their opposition mto stringent prohibitions and
anathemas pronounced aganst the practice But the lanons did not
abate, even in the face of Rabbinic opposition, and a well-known anthonty
on the history of sexual mores remarks

In vain did the great Maimonudes trv Lo p ohibit concubinage, not only did

the practice contnie, but most contemporary and later rabbinical
authonties  accepted it Acceptance of course, did not mean approval *!

In the hght of their tnability to elununate the pracuce through soual and
religious pressures, religious leaders sought to meet the situation by
reviving the Biblical concept of the pallegesh, the “concubine” They were
thereby conferring upon this status a measure of legitimacy Thus,
Nahmanides (1194-1270) declared thatif the relationship with an unmar-
ried woman was not temporary or promuscuous but, on the contrary,
permanent and exclusive, 1t was permussible Such lemency was, naturally,
not accepted umversally Rabbi Isaac bar Sheshet Peifet (1326-1408), for
mstance, was far stricter 2 He decried the popular sayig, “An unmarred
woman 1s not forbidden,” but saw other and greater threats to tradi-
tional standards of personal morality in s ime ** Apparently the prac-
tice was not prevalent 1n Ashkenaz Jewry, yet the great German
authority, Rabbi Jacob Emden, adopted a very lement view **

Liaisons of the kind we have described ended with the tragic destruc-
non of Spanish Jewry as a result of the Expulsion from Spainm 1492 and
from Portugal in 1497 Thereafter, the earlier and strnicter tradiional
standards became all but universal again, and there no longer was a need
to find even quasi-legal basis for extra-mantal relations

The Ongomng Problem of the “Agunah”

We may cite one more highly important mstance m famly law with
direct relevance to modern hfe, the problem of the agunah, “the chained

41 Raphael Patai and Jenmfer P Wing, The Myth of the Jeunsh Race (New York, 1976),p 181
42 He ates Nahmamdes' view in s Responsa, No 6, 398 Nahmamdes, wm his corre-
spondence with R Jonah Geronds, permiis 1t {(ated n Zedah Laderckh, 111, 1, 2, 122b,
“because thet e are many in this country who take concubines,”f also 8 Halberstam, K'vuzat
Mukhtanm Be-inyaner Hamahloket al Doar Sepher Hamoreh Vehamada, (Bamberg, 1875, Haifa,
1969) See I. M Epstem, The Jeunsh Marrage Contract (vew York, 1927) On the etymology of
fallegesh and the categomnies of concubage 1n ancent mes, see F Neufeld, Ancent Hebrew
Marnage Laws (London, 1944), pp 123 ff

43 The Hebrew phrase 1s pelonut peniuyah muleret

44 Responsum 423, see also No 6 and No 398 on concubinage ¢f A M Hershman, Rabin
Isaac bar Sheshet Perfet and His Times (New York, 1042), esp pp 143-5. and Yitzhak Baer, 4
History of the Jews tm Chruten Spam (Phuladelphua, 1966}, Vol 1I, pp 465-6, LM Epstein,
“The Inshtution of Concubinage Among the Jews,” PAAJR, 6, (1934-5) 153-88

45 Ct She'elot Yaver Part {1, Responsum 15 He declates that 1t 1s hus own view that “it1s a
mizvah to proclaim publicly the permussibihity of concubttiage " But he does not wish 1o have
any one rely on his own mdividual opimon I he mative for tus eccentric opinion 1s the desire
to increase the populanion ot God s holy people On this objective an the Halakhah generally,
see sec 4b~
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wifc” This tragedy, 1epeared times without number, was an mcvitable
consequence of the fact that the imnatve for the 1ssuance of a get was,
according to the Rabbimic interpretanion of Deuteionomy 24 1 ff, vested
in the husband alonc Keenly aware of the mequality mvolved, the
Halakhah took steps to 1educe the powei of the husband on the one hane
and 1o cxtend the rights of thc woman on the other Two such instances
may be mentioned The prmmaple, kofin oto ad sheyomar 10wk am, “The
court uses pressut ¢ upon the husband tossue adivorce unul he says, ‘1 am
willing,’” was invoked by the¢ Rabbis in spcaial cases Inthe post-Talmudic
period, a woman’s consent was required for the hushand’s issuance of a
divorce Other modifications designed ro bring relief to the agunah will be
noted below

The disparity of rights between the sexes was never ehnunated, but
some of the worst inequities could be mitigated So long as the judieial
system of the Rabbis operated undcr tbe aegis of the state, as in Babylonia
and 1ts authority was universally recogmized, the Halakhah was not help-
less It was possible to utihzc vanous istruments mcluding the threat of
imprsonment and excommunicaton, to bring arcealatrant hushband into
line and have him 1ssue a get when the marmage was dissolved

The breakdown of the Babyloman center and its replacement by a
mulnphaty of independent commumues led to a general fragmentauon
mto many areas of local jurisdiction  The coerave power of Rabhinic lan
was now correspondingly reduced The frequent uprooting of Jewish
communites, the migiations and transplantations of indniduals, accom-
pamed by the deaths of countless individuals through natural disaster,
faminc or massacte, substanually incicased the number of agunot The
medieval Rabbis partially met the challenge by a varicty of changes in the
law designed to trec as many agunat as possible from the chain of per-
petual widowhood

Then came the modern period, marked by the Ealightenmient and
the Emancipation, which wrought havoc with the tradinonal pattern of
Jewsh ife The admussion of Jews into pohncal aizenship, (vie equality
and economic opportunity wasdirectly and exphatly limked ro the erosion
of the authonty of Jewish law and to the breakdown of the traditional
Jewish commumnties in Central and Fastern Europe The tapid growth of
secularism was accompaiued by the migration of mithions of mdividuals
from one country to another The establishment of avil marnage and
divorce mncarly all Western countries gave nisc to a tremendous increase
i the numbcr of agunot Women loyal ro the FHalakhah weie at the merey
of unscrupulous, greedy or vindictive husbands, who had secured a civil
dwvorce and now refused 10 grant a gt ;1 had disappearcd, leaving thew
wives perpetual widows By and large, the Orthodox rabbmate declared
self powerless to deal with the problems

At the outbieak of the Russo-Japanese War (1903), when many
Jewish young men in Russia were called to fight in the Czar’s army and
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there loomed the tiagic possibility of their being lost and muissing in action,
Rabbs Isaac Elhanan of Kovno visited the troops before they left for the
frontand urged Jewish soldiers to1ssue a get “al tnaz, a2 conditional divorce,
so as to free then wives from the status of agunah should the husbands not
return

Thus procedure was clearly helpful in individual cases, but it did not
meet the problem of the husband who deserted his wife in peace-tume or
1ecetved a avil divorce and refused to 1ssue a get Rabbi Lows M Epstein,
of Boston, after years of study of the entire question, proposed a plan
whereby a groom, before his marmage, would designate speathied md-
viduals to scrve as his agents fot the 1ssuance of a get (munnu shelthut) 1f, at
some future date (a) a avil divorce were to be 1ssued, (b) the husband were
to disappear, or (¢) he were to be lost in an acadent or in mulitary action

Subjected to a barrage of misrepresentation and proving unwieldy
operation, the kpstein plan, after bemng put imto practice in many cases by
the Rabbinical Assembly, fell mto disuse But the prinaple of an acuve
concern for the agunah and a determinatuon to acton her behalf per51sted,
and a new procedure was worked out by the emient Rabbinmic authonty,
Professor Saul Liecberman It consists of a codiul added to the traditonal
marnage contract in which husband and wife solemnly agree to abide by
the provisions of Jewish law The theory 1s that this commitment includes
the 1ssuance of a get, should that become necessary m the future If the
husband then fails to honor his promise, the cwvil court could be asked to
enforce performance of the contract There has thus far been no test of
the Lieberman kefubah 1n the secular courts

The Rabbinical Assembly has since deaded to utilize another re-
source of the traditional Halakhah for dealing with the problem, by
putting 1nto practice provisions for conditional marnage and divorce
already exisung in the Talmud “Whoever contracts a Jewish marriage
does so under the authorty of the Rabhss,”#% 15 not merely an abstract
prinaple Itis applied by the Talmudic and post-Talmudic authorities to
annul a marrage when circumstances require it In the words of the
Talmud “The Rabbus retroactively brcak the husband’s marital con-
tract 77 Even the presence of children born to the couple does not
prevent the application of this prinaiple, since therr legitimate status i
Judaism 1s not impugned by the annulment

The mmstances we have adduced fiom the areas of 11tual enactment,
avil and criminal law, marnage, family morahty and divorce are by no
means exhaustive, but they should suffice to demonstrate the vahdity of
the principles governing the Halakhah set forth in the first secuon of this
paper They also perform a second, equally significant, highly relevant
function In all aspects of Jeunsh law, the Halakhah reveals a deep concern for

46 B Ketubbor 3a, Kol hammekaddesh ada’ata derabbanan mekaddesh
47 Ibd , Afkr “mho rabbanan lekddusha nannek
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basic ethical consideratiens, whether age-old or newly arrived ai In ofl periods, the
Halakhah manifests oty lroely awareness of soceed, s conomic, political and cultural
Jactors w the e of the Jewesh communaty

Strengtherung Jewnsh Surinoal

Another powerful motsve 1n the dynamuc of the Halakhah, dlosely
related 1o the Rabbis’ ethical concerns o the surmoal of the Jeunsh peeple
During the peniod of the Mishnah and the Germara, thoy wrestled with
the need to preserve the integrity vpd the viabality of the Jewish commn-
nity in Palesune It was by no mcans an easy task, m view of the heavy
taxation and other forms of oppression practiced by the Roman pover As
a result Jews were incrcasingly tempted to leave the land of Israel for
more favorable centers of settleinent elsewhere, --- Babyloma F gvptand
the Meaditerranean hittoral The Pharisees, and the Rabbis after thom,
soughi time and again to stem thus fhght by enacting a gezerah, “a restizc-
tve decree,” declaning terntory ourside the land of [srael “unclean’ and
by the adoption of other re gulations ** However, their efficacy was prob-
ably limited 1in durauon

It was not easy for the Jowish Farmer to mamtam his precanous
foothiold 10 the Holy Land In addition 1o the varous “gidis due to the
pricsthood,” he was obligated to let his land hie faliow each «cventh year
This problem the Rabbis sought to meet by establishing the pnncapile
which, they declarcd, emanated fiom the Men of the Great Asserbly, that
“the land conquerzd by Joshua after the Fxodus (kedushak rohonak) be-
came holy only temporanly {(while Jews Iived on ), but not for the future
Only the land acquired atter the Return from the Babyleman Exile
(hecushah shenayah) acquired a permanent sancuty 7 Smce the second
Jewish settlement was much smallet in extent than the first it meant that
considerable portions of the countiy were freed trom these speaal bur-
dens Measures such as these undoubtedly hedped to prolong the exist-
ence of 4 Jewish prescace sn Palestine

Ulumately, however, the bulk of world Jewry was to ke found outswde
the land of Israel, in Asia, North Atiica and Furepe Now Jewish survival
becamec a desperate battle agamnst heavy odds Perscounnn, spehauon,
cxplusion and massacre madce great inroads into the Jewish population
The perenmal physical hazards of disease ind malnutrivon also dece-
mated the ranks of the children, as well as then elders

Faced by these perils, medieval Jewry saw its preservation dependent
on a hgh birth rate without restnicuion o1 qualificanon The amperious
demand for group survival made no allowance for individu ! desives or
famuly welfare Only throngh childi ¢ ommd wove chiddren could the Jes
hope to overcome the tiagically high mortalies vaic Fhis, the mstindive

48 Sec B Shabba: 14b and paraltels and sec the datalod studics of Solomon £ailn
49 B Hag %h, see also B Yeb 92b on three inhootances  wied Rasha g doc
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wish for progeny was mtensthied by overpowering 1ehgio-national mo-
uves Hence, the view of the Halakhah that the birth of two children
fulfills the requirements of the law®® was ignored and parents were
encouraged to bring as many children mto the world as possible

A classical passage 11 the Talmud, repeated six tmes, permutted (or
commmanded) three categonies of women — a minor a pregnant woman
and a nursing mother -—— to use an absorbent to prevent a new concep-
tion *! The passage was now mterpieted naironly, in defiance of inguis-
t1c usage, to mean that only one Sage, Rabli Merr, permitted the practice
and only for a chuld wife, while all hus colleagues prohibited it for all three
categories *2

Moreover, this basic Talmudie passage permutung {or prescnbing)
birth control was totally ignored and passed over insilence in the medreval
codes It s not relerred to in the Meshneh Torak of Maimomdes or in the
authontauve Shulhan Arukh of Rabbt Joseph Karo A distinguished mod-
ern Orthadox scholar writes that “the codes, rather surprisingly, omit any
direct reference to contiaception altogether 72

I'hc samc motwvation came into play on a related subject The Tal-
mud frequently vorces strong objections to the marrage of young children 4
The medicval authorities ignored these objections and urged that mar -
riage engagements be ¢ ntered into whenever practicable at any age They
justified their action by calhing attenuon to the ngors of the exile, which
included the perpetual threat of physical attack and economc insecur-
l[y 55

Ihe ongoing threat to Jewish spiritual integruty, stemnming from close
contacts with pagans, was also a source of perpetual concern Among the
eighteen gezeret which the school of Shammai succeeded in adopting over
the objections of the school of Hillel, before the destruction of the Second
Temple, was a prohibition forbidding the bread, the oil, the wine and the
daughters of pagans to Jews *¢

The Role of the Popular Wall

Another factor closely related to the preceding mouve of advanung
Jewish survival 1s the responstveness of the Halakhah to the popular wnll, mcet-
ing the desires of the common people Whenever a particular praciice did

50 Mishnah Yeb 6 6, Shulkan Arukh, Yoreh Deah 1 5

51 Sec B ¥eb 12h, 100b, Ketubbat %92, B Nedarim 35a, B Niuddah 45a, Tos Yeb 26

52 See the analysis of the text m R Gordis, Love and Sex A Modern Jeansh Perspestioe (Now

York, 1978), pp 266 {, note 12

53 1 Jakobowtz, Jewush Medwal Bthics (Now York, 1939), p 169 (italics ouss)

54 Cf B Kuddhwhin 4la, B Nuddah 15a

55 On the ditficulties mvolsved in haimomzing the Talmudu objections to (nld marnages

and the medieval practie see DM Feldman, Burth Control in Jeunsh Law (New York, 1968),
176-80

gg On the Bightcen Decreey” desugned to restnct intercourse betwien Jews and pagans,

sce P Shabbat 1,7, 3¢, B Sniabbat 13b, 17b
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not contravene an impottant religious or cthical norm ard enjoyed wide
support, the exemplars of Halakhah yiclded to the general will with
greater or lesser grace, as the case might be

When the people followed a practice on Pesah that seemed to con-
tradict the law, Rabb1 Johanan declared “Do not wmterfere with Israel If
they are not prophets, they are the descendants of prophets 737 He pro-
ceeded to explain that the populace was reatly following a law which he
had forgotten Again and again Rabbis sceking o establhish the proper
pracuce mvoked the prinaple, “Go out and sec how the people conduct
themselves "8

The Middle Ages offer a striking instance of how the popular wiil
overrode the accepted Halakhah of the past Not only did the people
create the fesnval of Sumhat Terah without the support, and often i the
face of opposition, from the recognized Halakhic authorities, they w-
sisted upon mtroducing mto the obscrvance of the fesuval, both in the
synagogur and without, practices at variance with the Halakhah *

In modern America, the introducuon of family pews, not meiely 1n
Reform congregations bur also in Conser vative ones, s an illustration of
the triumph of the popular will With the exception of ultra-right wing
Orthodox and Hastdic synagogues, Orthodoxy in Ameriwcan has also
yielded on this pornt, with such devices as separate sections for men and
women, token mehizot, or ratsing the women’s secuon thiee or four inches
Conservative leadership has never “sanctioned” muxed pe ws, they are an
expression of the popular will which has been allowed to prevail because
the leadership recogmzed important social and ethycal values in the prac.
uce and no contraventton of any vital 1eligious principle

The far-tlung evidence of the responsiveness of the Halakhah to the
world, a fracnon of which has been adduced above, leads inescapably to
one condusion The notror that the Halakhah and “suciology” are antagonsts
that are win perpetual confrontation wth cach other and must be kept at arm’s
length from rach other 15 a magor error “Sociology” 1snot extranewus to Halakhah —
i 15 an wintegral element i o

To be sure, at any particular moment, the law, which embodics the
receved tradition and practice of the past, will be 1n tension with condi-
vous and insights of the present Butitis then mteraction that produces
the body of tracdition to be transmmtted to the future Thas process hay
created the dialectic of Halakhah m the past and 1s the secret of 1ts vitality
for the present and the future *

57 B Pesalum 66b

58 B Ber 4%a, B Frub 14b and often

7 See ‘Simhat Torah — The Trivinph ot the Demacratie Sparrt’ in R Gondis, Judwsm For
the Modern Age (New York, 1955), pp 195-20% tot the onginal Halakhab, for the final davof
the Festival for the objections of the Rabbinate to the newly introduced practices on Samhat
Torah, and their ultimate yielding to the popuko r will

* The author expresses his thanks to his former ~tudent Rabby Boon Scolme, for his
assistance 1 checking the references and roscarching the sources aed 1o shis paper
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